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Acknowledgements

In writing a paper on authorship, attribution, and the “ownership” of information, one
becomes acutely aware of an array of sources, both referential and inspirational. Not
only that, but one also feels obligated to acknowledge not only those sources, but those
sources’ sources, and those sources’ sources’ sources. My work undoubtedly would not
exist if not for the brilliant and not‐so‐brilliant ideas that have come before me, and the
brilliant and not‐so‐brilliant ideas that came before them. Yet before I acknowledge my
various sources of inspiration and information, I would like to first distinguish between
two terms. I would like to talk about originality and creativity, which are admittedly
very pliable and elastic notions. The distinction I draw is somewhat arbitrary, pasted
together ad hoc, and formed from my impressions and intuitions about the phenomena
bubbling under the surface of “intellectual property.” For the sake of articulating a
qualitative difference, I employ these two terms in the following manner:

Originality, to my mind, is characteristic of a work deserving of the title “For the First
Time in Human History.” It refers to an innovation that has, for all practical purposes,
materialized out of a vacuum. It does not owe its existence to any external influences, i.e.
it does not draw upon nor emerge from the works of other authors, artists, scientists, etc.
This attribute, I believe, applies to works that are truly and absolutely independent of
other works. Their number, I suspect, is small, if not entirely nonexistent.

Creativity, on the other hand, is innovation of a different sort. Creativity, for me, is the
re‐mixing of existing works, the clever juxtaposition of ideas expressed by other people.
Creativity is hybrid. It is about recombining material so as to provide a unique
perspective or an interesting twist. In the context of a single person, creativity may at
first appear to be originality. I write a song, for example, that is inventive and new for
me. It may seem completely avant‐garde to my circle of friends or maybe even to my
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entire generation. But it is not as if that work is original in its entirety. My song employs
lyrics, which depend on language and semantics. It uses musical conventions, whose
rules may be modified or transgressed, but remain conventions nevertheless. I may use
melodies or harmonies from songs I cannot recall, from concerts long forgotten. My
song, in short, may seem original to me, if I am not aware of its external influences. It
may seem to me, and to others not looking closer, that the work materialized out of thin
air.

I would like to challenge the notion that creative works are necessarily original works.
Creativity is about reapplying contexts. It is about recognizing the sources that inspire
and influence recombination. I fully acknowledge that there is a range of creativity, that
the “quality” of the remix may vary and does so according to tastes, aesthetic norms,
and other measures. But rather than developing a scheme to applaud or discredit
creative works, I would rather point out the fact that almost all ideas and expressions
that we label art or science are heavily indebted to other works, and that they owe their
existence primarily to creativity, and not originality.

That being said, I believe that the paper you are about to read is creative. It is not, by
any stretch of the imagination, original. I have taken information, sometimes quite
liberally, from the work of other authors. I have done my best to attribute the sources in
which I first encountered the ideas. So it may be that the cited work is not the
“authority” in its field. Instead, the works I have used have provided material to build
up my own creation; they have been the framework, the platform, the play‐dough that
has allowed me to shape my own argument. They have given me the words and
expressions to better articulate my own musings. I do not claim that what you will read
is new for all of human history. I do not and can not know that. Instead, I have tried to
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explore a creative way in which we may continue a discussion about copyright, the law
that governs works of authorship.

As for those sources, I would like to thank Lawrence Lessig, the knight of the digital age
and the voice of reason in contemporary copyright law. His work has unquestionably
been the impetus for my interest in “intellectual property.” If one wishes to be
convinced of the dangers of unfettered copyright, then look no further than his book
Free Culture, available in print and online. Lessig is joined by a wave of innovative
lawyers, theorists, and other scholars who are questioning the conventions of internet
law and copyright practices. In particular, Siva Vaidhyanathan (Copyrights and
Copywrongs), James Boyle (Shamans, Software, and Spleens), L. Ray Patterson and
Lindberg and Stanley W. Lindberg (The Nature of Copyright), and Paul Goldstein
(Copyright’s Highway) have been invaluable in framing my inquires and providing a
context for copyright law past, present, and future.

For the historical development of authorship and textual ownership, I am certainly
indebted to Martha Woodmansee and Peter Jaszi (The Construction of Authorship). They
are among the few scholars today to examine the historicity of print authorship in
relation to copyright law. I also draw upon Marshall McLuhan (Gutenberg’s Galaxy) to
articulate the shift in sensorial hierarchy from aurality (oral culture) to visuality (literate
culture). McLuhan is particularly influential for his thesis on the printing press as a
catalyst for cultural change. Eric Havelock (The Muse Learns to Write) has helped me
contextualize the norms of ancient Greek communication. Paul Saenger (Spaces between
Words) has traced the development of writing, from the continuous script of the
ancients, to regularly spaced medieval manuscripts, and finally to printed words
produced by movable type.
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Jonathan Sterne (The Audible Past) has enabled me to explore the technical and social
conceptions of sound recording and to challenge the idea of “originality” in audio
tracks. The inclusion of photography seemed natural to my argument, and one for
which I have no explicit theoretical reference. I have, however, relied on accounts by
George Sullivan (In the Wake of Battle: The Civil War Images of Matthew Brady) to contest
individual authorship in the photographer’s studio. As a whole, I cannot say what
elements of this paper are truly “mine.” Yet I believe I have re‐mixed existing ideas into
a new, creative work. In particular, I have linked the legal history of copyright, the
construction of authorship, and the technical capabilities of communication tools in a
manner that is, to my knowledge, untried.

To undertake this project, I owe a great thanks to the support and constructive criticism
of Professor Joan Cocks in Critical Social Thought (CST) at Mount Holyoke College. She
has been invaluable in focusing my questions and polishing my thoughts. I appreciate
her encouragement to push the conventions of academic papers and for her advocacy
for my project. She has been an incredible asset to the CST program, and I know that all
of the majors appreciate her energy and dedication. I would also like to thank James
Hartley, professor of economics at Mount Holyoke, for not only being a champion of
the Great Books and great books, but for also being an irreplaceable Gadfly and a
source of untiring support. I am also indebted to Siraj Ahmed, English and CST at
Mount Holyoke College, for joining my project as a final reader and for providing
inestimable advice on academia and on life above all. Harold Garrett‐Goodyear,
professor of history and chair of CST in 2006‐2007, has been a model of devotion to the
program and to the bridge between practice and theory. Finally, I must certainly
attribute my friends and family as exceptional sources, for they have been the sounding
board for all sorts of ideas, as well as talented proofreaders and thought‐provoking
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listeners. Most importantly, they have tolerated my incessant conversations about
copyright.

I have learned from this project that acknowledging sources is a convention entwined
not only to academia, but to a host of other fields including law, religion, business, and
applied arts and sciences. I hope to enrich our pool of shared creativity with this
contribution, however small. In honor of this remix ethic, I have released this work
under

a

Creative

Commons

Attribution

3.0

license

(http://creativecommons.org/licenses/by/3.0) to encourage further reuse, redistribution,
and reconsideration. You are free to copy, distribute, transmit, and adapt this work, so
long as you mention my name in relation to it. This work contains many images that are
in the public domain. You are free to alter, modify, or reprint those images without any
permissions, for that is the beauty of the public domain. Images that are still under the
protection of copyright are still able to be copied and redistributed, so long as your use
is considered fair use. If one thing is to be learned about “intellectual property,” it is
that a copyright does not necessarily mean that you cannot copy the work. Copyright is,
ideally, about maintaining a culture of learning and, above all else, encouraging
continued reuse and creativity.
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Preface
A Eulogy to Authorship 1

Where do authors get their ideas? The answer, of course, is mainly from other authors.
If so, then we must ask ourselves, is it a mere sleight of hand that distinguishes
tradition from plagiarism? 2 It seems that the human plagiarism is the most difficult to
avoid; it is, in fact, the plagiarism of ourselves. 3 Yet we still a brave guess at the
authorship of Hamlet. But as far as the play goes, does it make any difference whether
Shakespeare or Bacon wrote it? Would it make any difference to the actors if their parts
happened out of nothingness, if they found themselves acting on the stage because of
some gross and unpardonable accident? Would it make any difference if the playwright
gave them the lines or whether they composed them themselves, so long as the lines
were properly spoken? Would it make any difference to the characters if A Midsummer
Night’s Dream was really a dream? 4

Copyright is, in a word, about authorship. Copyright is about sustaining the conditions
of creativity that enable an individual to craft out of thin air a “Sun also Rises,” a
“Citizen Kane.” 5 Yet history shows that art, regardless whether contained in literature,
poetry, drama, photography, sculpture, pottery, film, or a computer game, does not
appear out of thin air. Each work stands on the shoulders of giants 6 , on the shoulders of
its peers. 7 Art is the product of editing, rather than of authorship. 8

However, there is a modern assumption that an artist, or an author, is a particular,
unique source of expression. We presume that every author, in more or less finished
forms, is manifested equally well and with similar validity, throughout a text, in all of
his letters, fragments, drafts, and so forth. 9 There is a notion that proper attribution is
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appropriate, and that plagiarism, on the other hand, is cheating. It may even break
copyright law. 10 But do we really believe that every work of art be either a plagiarism or
a revolution? 11

Once upon a time, copyright was good. It was a stabilizer of the new, emerging print
era. Copyright gave authority to a work, and it succeeded in combating allegations of
unauthorized texts and thwarted the defamation of their authors. In the uncertainty of
sixteenth‐century England, copyright struggled to achieve credibility in a cultural
bazaar. 12 But today, the shared and communal elements of literature and art are
elaborately disguised by a law of copyright pretending that every work of art is an
invention distinctive enough to be patented. 13 Since the Copyright Act of 1976 in the
United States, an author may write a “literary work,” which is embodied in a wide
range of formats which include books, periodicals, computer punch cards, microfilm,
tape recordings, sculpture, dance movements and more. 14 By “fixing” a work of
authorship into any tangible medium of expression, an author gains exclusive rights in
the work’s content.

I ask, however, what property can one have in an idea? If you take water from the ocean,
it is yours. When you pour it back, no longer. 15 To express an idea in language is to use
a resource held in common. All literature is, after all, made up of no more and no less
than twenty‐six letters. 16 In truth, it must be that originality is merely the art of
concealing your sources. 17 With today’s copyright practices, however, we must straddle
two traditions: on the one hand, the belief that unique, original works of authorship are
created out of thin air, and on the other hand, exhaustive attribution and textual
reference, as in academia. Modern institutions of art, science, and education tell us that
stealing from one author is plagiarism, but stealing from many is research. 18 All the
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while, contemporary copyright law perpetuates the belief that a single illegal copy will
land you five years in court, the following ten in prison, and forever after your soul will
suffer eternal damnation. 19

Without a doubt, we must strike a balance between the intention of copyright and its
current implementation. Ideas improve. Words and their meanings participate in the
improvement. Plagiarism is necessary. Progress implies it. It embraces an author’s
phrase, makes use of his expressions, erases a false idea, and replaces it with the right
idea. 20 I assert that the idea of authorship is socially constructed and historically
contingent. The romantic conception of an author plays down external sources of
creativity. 21 The shared ground of language, culture, myths, images, archetypes, the raw
material of the commons, has been fenced in with the monopoly of copyright. This re‐
appropriation is justified because of the belief that the author is not merely recombining
elements from the commons, but building something new. Property rights in the work,
therefore, seem legitimate. It assumes that copyright does not have a negative effect on
the commons, because we believe that authorship adds to our cultural supply. 22

Well, it may be fair to say that to treat authored works otherwise would furnish
material for future authors, but not encourage living ones. 23 Today, however, the so‐
called “content” industries carry out is a form of intellectual mercantilism. They collect
raw material from our cultural supply, process and repackage it, and sell it back to us at
monopolistic prices. 24 Copyright facilitates this process. But if copyright is to be just,
then it should not prevent people, young and old, from doing the age‐old human thing:
saying to each other, “Here, why don’t you take this, you’ll like it.” 25
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Today, more often than not, copyright cases are only one step from the sublime to the
ridiculous 26 The telephone book is a prime example. Facts, numbers, address,
information that should be common and accessible to us all, is being locked down
through the regulation of copyright. All this should come of authorship? 27

Let us ask, how did it come to be that ideas could be considered property? Well, before
writing, before it was possible to record ideas and preserve them eternally, information
producers and consumers were hardly distinguishable from one another. The boundary
between speaker and listener, orator and audience, was always fluid. 28 True art was
never fixed, but always floating. 29 However, with the invention of writing, words
turned from means of communication to ends‐in‐themselves. 30 In some ways, books
became the death of literature. 31 The technology of writing made oral communication
material, and the materiality of conversation, of dialogue, of human discussion,
ultimately lead to its property‐like treatment.

On the other hand, writing is a tricky medium to talk about. It refers to itself, yet it is
not restricted to its interiority. We also recognize its exterior deployment, for written
words refer to worlds, ideas, and meanings beyond their physical manifestation. 32
Books contain what they cannot contain. They are bigger and smaller than themselves. 33
Perhaps for this reason, medieval readers placed the work of the scribe and the copyist
above that of the authors. 34 Scribes preserved ideas once composed by another person,
and in so doing, they mixed in their craft and “authorship” into the work as well. Is it
not then the circulation of an idea, rather than the particular manner in which it was
first expressed, that is of value?
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Some may argued that personality always contains something unique. Personality
expresses its singularity even in handwriting, even in those methodical copies of a
scribe. Art may then have something irreducible which is one man’s alone. Is this what
he may call his intellectual property? 35 The original drafters of American copyright
intended for the law to protect the expression of an idea, and not the idea itself. Is it
possible to justly navigate the line between the protection of an idea’s expression and
the protection of the idea? 36

Rather than striking this balance, copyright protection today is so extreme that the fear
of infringement can be as effective a censor as an injunction. 37 As many internet users
may know, out of dread of cascading legal troubles, the best rule to adopt is “never
copy.” Otherwise the consequences are too complex, too risky. 38 In effect, contemporary
copyright dogma has created a society without exception. 39 People readily believe that
all copies are infringements. We are sailing into the future on a sinking ship. The canon
of copyright was developed to carry printed text, the forms and methods of expression
entirely different from the vaporous, digital cargo it is now being asked to carry. 40

The impotency of copyright in the digital age is telling of the wares it attempts to
regulate. Information is different than other commodities. The millions of contributors
to sites like Wikipedia demonstrate this point. They are volunteer authors. They are
volunteer creators, writers, and editors of ideas. There is, however, no such thing as a
volunteer steel mill. 41 The information economy hinges more on relationship than on
material possession. 42 The one real solution to our current predicament lies in
commons‐based peer production, the creation of legal, self‐reinforcing, open cultural
sharing. Such a mode of production does not negate property‐like rights in information.
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Rather, it represents a self‐conscious choice by its participants to use intellectual
property as a resource free to all. 43

The solution to the tragedy of the commons is not governmental regulation nor
privatization. Instead, it is self regulation. 44 Thomas Jefferson, a Founding Father who
helped “author” American copyright law, understood the necessary balance between
control and sharing. He envisioned ideas as beyond property, incapable of confinement
or exclusive appropriation. Instead, ideas should freely spread over the globe. Jefferson
maintained that “He who receives an idea from me, receives instruction himself without
lessening mine, as he who lights his taper at mine, receives light without darkening
me.” 45 Since the beginning of human communication, ideas have been infinite, lively
divine thoughts. 46 And they should be shared. Like pizza dough, ideas are made to be
tossed around. 47
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notes
A Eulogy to Authorship

[“A Eulogy to Authorship” consists of 50 phrases and ideas that have been borrowed, modified,
edited, or straight copied from a range of attributed sources. With the exception of
approximately five sentences of “original” creation, the entire passage is plagiarized.

Some of the re‐mixed works are still under the protection of copyright. Some are in the public
domain. It should be noted, however, that none of the quotations I have used are violations of
copyright. The collage is considered fair use. It uses copyrighted works for parody and for
educational purposes. It has no negative market effect on the copyright holders. However, it is
plagiarized.]
1. Cut‐and‐paste, “plagiarized” style inspired by Jonathan Lethem in “The Ecstasy of Influence:
A Plagiarism,” Harpers Magazine, February 2007, p. 59‐71.
2. “Where do architects and designers get their ideas?” The answer, of course, is mainly from
other architects and designers, so is it mere casuistry to distinguish between tradition and
plagiarism?”
‐‐Stephen Bayley. British design critic. Commerce and Culture: From Pre‐Industrial Art to Post
Industrial Value (London: Design Musuem, 1989), ch. 3.
3. “The human plagiarism which is most difficult to avoid, for individuals ... is the plagiarism of
ourselves.”
‐‐Marcel Proust. French novelist. “The Sweet Cheat Gone,” in Remembrance of Things Past. (trans.
A. & C. Boni, 1930), vol. 11, ch. 1.
4. “Each religion is a brave guess at the authorship of Hamlet. Yet, as far as the play goes does it
make any difference whether Shakespeare or Bacon wrote it? Would it make any difference to
the actors if their parts happened out of nothingness, if they found themselves acting on the
stage because of some gross and unpardonable accident? Would it make any difference if the
playwright gave them the lines or whether they composed them themselves, so long as the lines
were properly spoken? Would it make any difference to the characters if A Midsummer Night’s
Dream was really a dream?”
‐‐Lewis Mumford. U.S. social philosopher. My Works and Days. New York: Harcourt. 1979. ch. 2.
5. “Copyright is, in a word, about authorship. Copyright is about sustaining the conditions of
creativity that enable an individual to craft out of thin air an “Appalachian Spring,” a “Sun also
Rises,” a “Citizen Kane.”
‐‐Paul Goldstein. “Copyright.” Journal of the Copyright Society of the U.S.A. 38 (1991): 109, 110.
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6. Disputed attribution. Earliest author: ʺWe are like dwarfs standing [or sitting] upon the
shoulders of giants, and so able to see more and see farther than the ancients.ʺ
‐‐Bernard
of
Chartres,
circa
1130.
More
information
on
attribution:
http://www.aerospaceweb.org/question/history/q0162b.shtml
7.
Slogan
from
promotional
video
http://creativecommons.org/support/videos#gc

from

Creative

Commons.

8. “We are the products of editing, rather than of authorship.”
‐‐George Wald. U.S. biochemist. “The Origin of Optical Activity,” Annals of the New York
Academy of Sciences 69 (1957).
9. “Finally, the author is a particular source of expression, who, in more or less finished forms,
is manifested equally well and with similar validity, in a text, in letters, fragments, drafts, and
so forth.”
‐‐Michel Foucault. French philosopher.“What is an Author?” Language, Counter‐Memory,
Practice: Selected Essays and Interviews. (Ithaca, NY: Cornell University Press, 1977), 128‐9.
10. “With proper attribution, to quote another’s thoughts and words is appropriate; plagiarism,
however, is cheating, and it may break copyright law as well.”
‐‐Kenneth G. Wilson. U.S. grammarian. The Columbia Guide to Standard American English (New
York: Columbia University Press, 1993).
11. “Art is either plagiarism or revolution.”
‐‐Paul Gauguin. French artist. Quoted by James Huneker in Pathos of Distance: a Book of a
Thousand and One Moments (Kila, MT: Kessinger Publishing Company, 2005), 128.
12. “…struggling for credibility in a cultural bazaar”
‐‐Adrian Johns. The Nature of the Book: Print and Knowledge in the Making (Chicago: University of
Chicago Press, 1998), 43.
13. “In our day the conventional element in literature is elaborately disguised by a law of
copyright pretending that every work of art is an invention distinctive enough to be patented.”
‐‐Northrop Frye. Canadian literary critic. “Mythical Phase: Symbol as Archetype,” Anatomy of
Criticism: Four Essays (Princeton, NJ: Princeton University Press, 1957).
14. “the author may write a “literary work”, which in turn can be embodied in a wide range of
“copies” and “phonorecords”, including books, periodicals, computer punch cards, microfilm,
tape recordings, and so forth. It is possible to have an “original work of authorship” without
having a “copy” or “phonorecord” embodying it, and it is also possible to have a “copy” or
“phonorecord” embodying something that does not qualify as an “original work of
authorship”. The two essential elements—original work and tangible object—must merge
through fixation in order to produce subject matter copyrightable under the statue.”
‐‐HR Rep No. 1476, 94th Congress. 2d Sess., 53. 1976.
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15. “What property can a man have in an idea? If I take water from the ocean, it is mine. When I
pour it back, no longer.”
‐‐Sir John Dalrymple. English attorney. 17 Cobbett;s Parl. Hist. at 962. Quoted in L. Ray
Patterson and Lindberg and Stanley W. Lindberg. The Nature of Copyright: A Law of Users’ Rights
(Athens, GA: University of Georgia Press, 1991), 39.
16. “Literature is made up of no more and no less than 26 letters.”
‐‐Stephane Mallarme. French Symbolist poet. Oeuvres completes, ed. Henri Mondor and G. Jean‐
Aubry (Paris: Gallimard, 1945), 850.
17. “Originality is the art of concealing your sources.”
‐‐Benjamin Franklin. Unknown source.
18. “If you steal from one author, it’s plagiarism; if you steal from many, it’s research.”
‐‐Wilson Mizner. U.S. dramatist. Quoted by Alva Johnson in The Legendary Mizners (New York:
Farrar, Straus and Giroux, reprint 2003), ch. 4.
19. “I would like to share with you the impression that if you make a single illegal copy of our
software, you will spend the next five years in court, the following ten in prison, and forever
after your soul will suffer eternal damnation”
‐‐V. Rosenburgh. Copyright and the New Technology. Quoted by Adam D. Moore in Intellectual
Property and Information Control: Philosophic Foundations and Contemporary Issues (Piscataway, NJ:
Transaction Publishers, 2004), 1.
20. “Ideas improve. The meaning of words participates in the improvement. Plagiarism is
necessary. Progress implies it. It embraces an author’s phrase, makes use of his expressions,
erases a false idea, and replaces it with the right idea.”
‐‐Guy Debord. French situationist philosopher. The Society of the Spectacle (Paris: Editions
Buchet‐Chastel, 1967; trans. Detroit: Black & Red, 1977), ch. 8, sct. 207.
21. The idea of authorship is socially constructed and historically contingent. The romantic
author plays down external sources of creativity.
‐‐James Boyle. Shamans, Software, and Spleens: Law and the Construction of the Information Society.
(Cambridge: Harvard University Press, 1996), 114.
22. “We believe that authorship is original and adds to our cultural supply.”
‐‐James Boyle. Shamans, Software, and Spleens, 56.
23. “This country is at present engaged in furnishing material for future authors; not in
encouraging its living ones.”
‐‐Herman Melville. U.S. author. Letter, July 20, 1851, to a publisher, Richard Bentley.
Correspondence, vol. 14, The Writings of Herman Melville, ed. Lynn Horth (Chicago: Northwestern
University Press, 1993).

18

24. “This process of collecting raw material from a group of people, processing, refining, and
arranging it, and then selling it back to them at monopolistic prices is intellectual mercantilism.”
‐‐Siva Vaidhyanathan. U.S. communications professor. Copyright and Copywrongs: The Rise of
Intellectual Property and How it Threatens Creativity (New York: New York University Press,
2001), 166.
25. “…prevent people, young and old, from doing the age‐old human thing: saying to each
other, ‘here, why don’t you take this, you’ll like it.’ with things they can trivially part with and
share socially.
‐‐Yochai Benkler. U.S. professor. The Wealth of Networks: How Social Production Transforms
Markets and Freedom (New Haven, CN: Yale University Press, 2006), 385.
28. “There is only one step from the sublime to the ridiculous”
‐‐Napoleon Bonaparte. French general, emperor. Remark, Dec. 1812, to Polish Ambassador
Abbé De Pradt. Quoted in Histoire de l’Ambassade dans le Grand‐duché de Varsovie en 1812 (Paris:
Pillet, 1815), 215. Tom Paine had earlier observed (The Age of Reason, pt. 2, 1795): “One step
above the sublime, makes the ridiculous; and one step above the ridiculous, makes the sublime
again.”
29. “All this comes of Authorship!”
‐‐Lord George Gordon Noel Byron. British poet. Letter, Sept. 2, 1811, to Byron’s half‐sister,
Augusta Leigh. Byron’s Letters and Journals, vol. 2, ed. Leslie A. Marchand (Cambridge: The
Belknap Press of Harvard Univ. Press, 1973‐1981).
30. “In folk art, producers and consumers are hardly distinguished, and the boundary between
them is always fluid; in the case of popular art, we find on the contrary an artistically uncreative,
completely passive public, and professional production of artistic goods strictly in response to
the demand for them.”
‐‐Arnold Hauser. Hungarian art historian. The Philosophy of Art History (New York: Alfred A.
Knopf, 1958), pt. 5, ch. 1.
31. “But true art is never fixed, but always floating.”
‐‐Ralph Waldo Emerson. U.S. poet. Essays (Cambridge: Houghton Mifflin Company, 1888). 340.
32. “Words turned from means to ends‐in‐themselves.”
‐‐Friedrich A. Kittler. German media critic. Gramophone, Film, Typewriter. Stanford University
Press. 1986, trans. 1999. p xxvi
33. “Books are the death of literature.”
‐‐‐‐(again) Ralph Waldo Emerson. U.S. poet. Essays. Houghton Mifflin Company. 1888. p 340.

19
34. Writing is a tricky medium to talk about. It refers to itself, yet it is not restricted to interiority.
We also recognize its exterior deployment. … the singular relationship between an author and
his text…”
‐‐Michel Foucault. French philosopher. “What is an Author?” Language, Counter‐Memory,
Practice: Selected Essays and Interviews. Cornell University Press. 1977. p 116, 115
35. “Books contain what they cannot contain…They are bigger and smaller than themselves.”
‐‐Jacques Derrida. French philosopher. Paper Machine. Stanford University Press. 2001. trans.
2005. p 14
36. “[medieval scholars] put the work of the scribe and the copyist above that of the authors.”
‐‐Ernst P. Goldschmidt. Historian. Medieval Texts and Their First Appearance in Print. 1943. p
112.
37. “Personality always contains something unique. It expresses its singularity even in
handwriting…art…has something irreducible which is one man’s alone. That something he
may copyright.”
‐‐Oliver Wendall Holmes. U.S. judge. Quoted by Jessica Litman, “The Public Domain.” 39 Emory
Law Journal 965. 1990. And she was in turn quoted by James Boyle. Shamans. p 56
38. “There is a crucial difference between copyright protection for a work and copyright
protection for the contents of that work.”
‐‐L. Ray Patterson and Lindberg and Stanley W. Lindberg. The Nature of Copyright, 98.
39. “Fear of infringing can be as effective a censor as an injunction.”
‐‐Siva Vaidhyanathan. Copyrights and Copywrongs: The Rise of Intellectual Property and How it
Threatens Creativity (New York: New York University Press, 2001), 114.
40. “The best rule to have adopted in this society of dolts is the rule, ‘Never copy or pirate the
intellectual works of another.’…analyzing the consequences is too complex.”
‐‐Hubin’s Society of Dolts. Quoted by Adam D. Moore. Intellectual Property and Information
Control, 59
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An Opening Exercise

The Quick Brown Fox

The following “opening exercise” is offered to the reader to inspire a fresh look at
words, the most common form of copyrighted content. This section may be skipped
without guilt. Its arguments are not pertinent to the rest of the paper. Instead, if one
decides to read this section, then it is to be taken lightly and somewhat tenuously. It is
meant only to prod our conception of letters and words and to push our understanding
of texts, reading, writing, and “making copies.” Any resemblance to a sound, well‐
fleshed theory is pure coincidence.

***

A conversation about copyright is, quite inescapably, about texts. Copyright claims to
distinguish between the ideas contained in a work and the expression of those ideas, 48
whether manifested in print, on tape, on CD, or on a computer screen. If we are to
examine the tradition of copyright, then it warrants a moment to reflect upon how a
written expression can be separated from the idea it conveys. Can the content of writing
be distinct from its material manifestation? That is, can we distinguish between the
interiority and the exteriority of a text?

Many contemporary theorists have challenged such a dualism. 49 They refer to words as
“literary signifiers” and “representations of meaning,” which can be deconstructed in
48

Peter J. Groves, Sourcebook on Intellectual Property Law (London: Candish Publishing Limited, 1997),
297-304.
49
See in particular: Michel Foucault, This is not a Pipe (Reprint, Berkeley, CA: University of California Press,
1983). also Michel Foucault, What is an Author?” in Language, Counter-Memory, Practice: Selected Essays and
Interviews. (Ithaca, NY: Cornell University Press, 1977).; Jaques Derrida. The Paper Machine. trans. Rachel

22
order to interpret a text. They have noted that words are at once the shape and form of
their atomized elements (the letters) and simultaneously the signifiers of broader,
external meanings. If one is to analyze the legal rights to words, then it is necessary to
resort to a brand of metaphysics and critical theory that situates texts in a conversation
about meaning, knowledge, and communication. Or at the very least it is rewarding to
play with these ephemeral and paradoxically concrete literary blocks in order to help us
explore the more elusive characteristics of written communication. The following
passage invites us to engage in such play:

The fall (bababadalgharaghtakamminarronnkonnbronntonnerronntuonnthunntrovarrhounawnskawntoohoohoordenenthurnuk!) of a
once wallstrait oldparr… 50

This excerpt from James Joyces’ Finnegans Wake reminds the modern reader, well‐
trained in gliding silently along a text, that writing is, in fact, constructed out of units of
sound. More precisely, writing is the representation of sound. In phonetic writing
systems, such as English, a discrete set of letters is reordered and recombined to
construct symbolic references to linguistic sound. Were you able to read the passage
silently? Or did you have to sound out each syllable? Historically, the aural connection
between reading and writing was very pronounced, but most readers today bypass
these auricular veins. Over time, it has simply proven more efficient and less
cumbersome to read and write in silence.
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Yet in reading the excerpt from Joyce we are forced to return to a more auditory mode
of reading. One reverts to a childlike (or partially illiterate) reading strategy: slowed
progress facilitated by reading out loud. To comprehend, one must engage the mouth
and the throat. In fact, as far as Joyce’s excerpt is concerned, it is nearly impossible to
read the sentence by vision alone. Comprehension, a term here applied with reservation,
is dependent upon audible performance. Joyce reminds us that the atoms of language,
written letters, must be strung together to signify sounds. He demonstrates that the
alphabet is visual shorthand. It codes for linguistic sound, and more complexly, for
semantics. 51

Interestingly, reading and writing today is almost exclusively visual. The transition of
writing from orality to visuality will be discussed in chapter one in more detail, but
suffice it here to recognize that in most cases, the aural and oral roots of modern literacy
are muted. We read silently. We write silently. We conduct most literate activity in
silence. Yet despite our preference for peace and quiet, we do rely on writing as a mode
of communication. So while the aural/oral elements of reading and writing have been
reallocated to our eyes, the phonetic alphabet is still unquestionably linked to verbal
communication. Writing is after all the substantiation of oral conversation. It is the
reification of dialogue. In the bizarre shorthand of text, writing is the materialization of
human chatter. For this reason, understanding the nature of writing is pertinent to
analyzing copyright’s concept of idea vs. expression and the conditions of “fixity” and
“tangibility” in literary works. 52
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We have been reminded by Joyce that writing is the abstraction of oral discourse. 53 Let
us now reflect on how meaning can be garnered from written texts. Consider the phrase
below as an example to help explore the process of semantics. What happens if letters
and words become isolated? Scrambled? At what point do we “lose” the message, its
meaning? 54
the quick brown fox
hte qicuk rbwon ofx
het uicqk rbnwo xof
uixqte hckb rwfnoo
Cuiqtehqkbrwfnoxo
ki
ucqet
frwb
xn

oho

What we experience here is the realization that meaning is contingent upon a pre‐
determined order of letters. At some point, altering the sequence of these small, black
markings eliminates semantic significance. From one sequence to the next, any
relevance or imagery conveyed by the text is completely lost. The dissolution of
meaning tells us that successful message retrieval depends upon some fidelity in the
message’s visual representation. Distort the visual shorthand too much, and the
message cannot be delivered.
53
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What happens then when we return to letter sequences that we recognize? That signify
something? Consider the string “q‐u‐i‐c‐k.” It is an arrangement made of somewhat
quirky shapes: the stumpy pole, for example, with a gravity defying ball springing from
its base, “i.” When the letters are seen next to one another, what do they mean? “Q‐u‐i‐
c‐k” could be a noun, describing a tender part of the body, like the skin under your nails.
Or if we were in Britain, it might refer to a hedge or line of shrubs. Or if we were to read
the second and first string together, we might conclude that it is part of the idiomatic
phrase “cut to the quick.” More commonly, however, “quick” is an adjective, which
describes a lively manner. We might settle upon that meaning for now.

A third string follows, “b‐r‐o‐w‐n.” It seems that circular shapes are prevalent in this
sequence, i.e. “o” and “b.” Upon seeing these five shapes in the order, “b‐r‐o‐w‐n,” the
readers perhaps conjured up in their mind’s eye something like this:

It is quite remarkable, really, when one realizes that five small, black shapes can call
forth an image of a large, brown one. More impressive, however, is that readers are not
limited to thinking of only one shade of brown. Instead, there’s an almost infinite
spectrum of brown variation. The tones may range from very light and creamy, like this
one:

, to rather rich and earthy, like this one:

.

With shades of brown fresh in our minds, we come to the last string: “f‐o‐x.” Here the
sequence most likely describes a furry, canine mammal. Most grammarians would
54
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claim that “f‐o‐x” is a thing, rather than a person or a place. However, one could
probably make a strong case for the label “idea.” Perhaps some versions of “f‐o‐x”
appeared to readers like this: 55

However, some readers may have imagined their fox as quicker, browner, or altogether
different from the above illustration. Their fox may have jumped towards the left, or it
may not have jumped at all. Maybe their fox was joined by a multitude of foxes. Maybe
they were in the woods, or maybe they were at the zoo. The point is that three shapes,
“f,” “o,” and “x,” when strung together in that order, evoked in our minds’ eye an
image of a fox, compiled from a vast collection of impressions of foxes that we have
accumulated throughout our lifetime.

As has been mentioned before, writing is a communicative abstraction technique. It is
visual shorthand. The letters are a type of code that transmits ideas; they are a medium
the enables end‐to‐end communication. At one end a writer wishes to convey an idea.
She writes a sequence of letters and spaces, “q‐u‐i‐c‐k‐_‐b‐r‐o‐w‐n‐_‐f‐o‐x,” and sends
out the code to a recipient. The recipient, familiar with the code the writer is using (here
the English alphabet), will read the string of letters and decode the message. The reader
is able to reconstruct the writer’s idea in his own mind’s eye. In effect, by the
55
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transmission and processing of an alphabetic code, the reader has made a mental copy
of the writer’s work.

This mental reproduction is not a process that we would call copying in everyday usage.
Yet it allows us to question what constitutes a copy, especially if we wish to legally
protect the rights to make one. Copyright law prohibits most unauthorized copying.
Does reading a text and constructing a mental image constitute copying? If not, is a
copy dependent on external materiality? That is, must a text be re‐printed to be a copy?
If this is so, then is it ludicrous to call a digital file a copy? Are digital texts “material?”
They are in fact encoded in more abstraction layers than printed texts: machine
language, assembly language, and programming language. If we can think of digital
texts as material, are they necessarily tangible? They must be, since they are protected
as such under copyright law. Do we conclude then that all of cyberspace is tangible?
After all, the internet is constructed out of digital text. Are online gaming environments,
virtual stores, chat rooms, and other internet cyber‐“spaces” tangible? Can we really
differentiate between virtual copies and mental ones?

And what is an expression? Traditionally, copyright in the United States distinguishes
between a work’s “idea” and its “expression.” Is it really possible to separate the two?
What is the idea of “the quick brown fox,” and what is its expression? Can the law
regulate one independently from of the other? It may be, for example, that there is
validity to the distinction between shared, “universal” meanings (idea) and personal,
“particular” connotations (expression). 56 In the instance of the fox, most readers
presumably imagined some variation of a four‐legged mammal with a muzzle and a tail.
The traits common to every reader’s image may constitute what Plato would have

56

Levinson, 137. See also Michael C. Flanigan, “Semantics and Critical Reading,” The English Journal 55.
(September 1966), 714-719.

28
called “fox‐ness,” the independent and general idea of a fox. 57 Fox‐ness entails the
dictionary definition of the word, its informative meaning, which is in some regards
universal. In addition to this shared idea of “fox,” each reader interprets the message
uniquely. The individual modifies “fox” with affective connotations, or emotional and
personal meanings. Variation among affective connotations is the norm, since
individual interpretations of “foxes” range in color, shape, size, and other traits. Is this
affective variation then the expression of a fox?

To conclude this open‐ended, opening exercise, the alphabetic code may be said
transport an idea in a somewhat universal way. That is, the message can be decoded by
anyone with access to a common dictionary. Yet in the process of decoding, each reader
reconstructs the message in a unique way. The new copy is forged by both general
meanings and personal ones. Certainly a writer may sometimes feel that the readers’
copies are “corrupted” or even “unauthorized” versions. 58 How often have we heard
that writers were not satisfied with the interpretations of their work? The point is that
written communication implies abstraction, and writing must compress information in
a way that can transmit the message in somewhat universal manner. The reader can
then create their own copy or derivative work by decoding and recomposing the
message using their own personal meanings to adapt the transmitted text.

It is the hope of this writer that you, the reader and decoder of my message, will enjoy
the following paper. There is no expectation that the message you will receive and copy
will mirror, with any fidelity, my intended message. That is okay. It is fascinating
enough to think that we can share at least a few ideas with each other, thanks to the
mediation of a written alphabet. There are certainly limitations to this code, but rather
57
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than lamenting the loss of information or the potential corruption of my message, it is
more inspiring to think of this writing and all writing as an impetus for creativity, as a
mode of conversation that is transportable and share‐able, universal and adapted,
internal and external, and ready to use for all of those who can read and write.

58
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CHAPTER ONE

I.

©

opyright: Approaching the Metaphysics of Law

The nineteenth‐century American Justice Joseph Story aptly pointed out that copyright,
more than any other forensic discussion, nears “what may be called the metaphysics of
law,” a regulatory realm “where distinctions are, or at least may be, very subtle and
refined, and sometimes, almost evanescent.” 59 His comment, articulated at a time when
the number of publishing houses in the United States had increased 800% since 1790 60 ,
reflected the contested nature of existing American copyright law and practices. And
that was within a solely print‐oriented jurisprudence. The first Copyright Act of 1790,
still in effect during Justice Joseph Story’s term, encompassed only “Maps, Charts and
Books” 61 as copyright protectable works. Despite the relatively limited scope of
copyright protection, the nuances of the law were many and the cause of much debate.
The issues have only become more vexing as the types of works protected under
copyright’s umbrella have since expanded: designs, engravings, and etchings in 1802,
“musical compositions in traditional notation” 62 in 1831, photographs in 1865, films in
1903, “mechanical reproduction of musical compositions” 63 in 1909, sound recordings in
1972, databases and directories in 1991, and lastly computer programs in 1999.

The United States Constitution granted Congress “the Power . . . To promote the
Progress of Science and useful Arts, by securing for limited Times to Authors and
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Inventors the exclusive Right to their respective Writings and Discoveries.” 64 With the
ratification of the Copyright Act of 1790, authors could enjoy copyrights in their works
fourteen years, with the possibility of a renewal for another fourteen years. Before
receiving a copyright, however, all authors were required to submit a printed title page
of the work to a local court, run a notice of publication in a newspaper within two
months of publication, and to place a copy of the work with the Secretary of State
within six months of publication. 65 Today, copyright is awarded without hassle or
formality the moment a work achieves “fixity.” The duration of a single, “flesh‐and‐
blood” author’s copyright today is the author’s entire life plus seventy years
postmortem, equating to an average of hundred and forty years of protection. Once the
term of copyright has expired, a work is said to enter the public domain. At that point
no one can claim exclusive rights in the work.

The Copyright Act of 1976 has changed American copyright into an automatic legal
sanction for a host of exclusive rights in “original works of authorship.” Now to hold a
copyright in a work implies that one enjoys the exclusive rights to reproduce the
copyrighted work, prepare derivative works based upon it, distribute copies to the
public by sale, rental, lease, or lending, to perform the copyrighted work publicly, to
display it publicly, and finally, in the case of sound recordings, to perform it publicly by
means of a digital audio transmission. 66 These rights are conferred the moment the
“original work of authorship” is “fixed in any tangible medium of expression.” 67
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In a critical study of copyright law, terms such as fixity, copies, and original works of
authorship often raise more questions than they answer. Further investigation shows
that these terms highlight many legal assumptions and social norms of our time. Today
lawyers, businesses, and governments group copyright under the category “intellectual
property,” a category which also includes patents, trademarks, and trade secrets. While
these other branches of law deal explicitly with trade and market information,
copyright is a somewhat trickier area of “property.” Creative, artistic, and scholarly
works are lumped together alongside blueprints for vending machines and recipes for
drugs. In recent years, the phrase “intellectual property” has gained currency, but it
often oversimplifies the rights of users, authors, and publishers alike. Copyright is not
necessarily property. It is more like a bundle of rights. While some of these exclusive
rights may be bought and sold, a copyright is not an absolute property in a work,
although such an impression is plausible in our day and age. Regardless, the strict
enforcement of copyrights often proves challenging because of the nature of the goods
being regulated: original works of authorship, or more abstrusely, creatively conveyed
information.

Back in sixteenth‐century England, a publishing house was allowed to hold exclusive
rights in a unique, physical arrangement of text, called a copy. Modern copyright, on
the other hand, extends beyond rights to a singular, particular layout of a text; instead,
copyright today prohibits the reproduction, alteration, modification, translation,
dramatization, distribution, public performance, and digital transmission of “original
works of authorship.” There are many explanations for the expansion of rights, well
documented by copyright scholars such as L. R. Patterson and Lindberg, Stanley W.
Lindberg, and Paul Goldstein. 68 These accounts tend to rely on economic and political
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explanations for copyright’s development. The approach of this paper is somewhat
different. Instead of recapping legislative history solely from a political or economic
perspective, this paper bridges gap between conventional copyright discourse and
another conversation, namely the role of communication technologies in defining social
norms and practices. In particular, this paper examines how several communication
technologies created “spaces of feasibility,” or the technical capabilities, that enabled
and eased some practices while deterring others. It investigates how a handful of
technologies, because of their very technical capacities, challenged conventions in
copyright law. This paper argues that these technologies have informed the concept of
“authorship,” and they have furthermore transformed the terms originality, fixity, copy,
and reproduction.

Contemporary copyright crusaders like Lawrence Lessig have challenged the institution
of copyright today. 69 He and many other scholars argue that copyright law must evolve
with emerging digital and network technologies. The changes in technical and social
practices online demand a re‐evaluation of copyright. The arguments of these scholars
are compelling, relevant, and of great importance for the future of copyright. Yet this
paper engages only briefly in the current digital debate. Instead, it relates a longer
genealogy, embedding the concept of copyright in technologies that existed well before
such a law was ever imagined. This paper argues that, in general, certain technologies
have eased property‐like claims in human expression. By enabling human conversation
to be seen and recorded by technology, ideas have become reified and treated as
commodities. Five technologies in particular have been pivotal in this process: the
phonetic alphabet, word spacing in written text, the printing press, the photographic

69

Lawrence Lessig, The Future of Ideas (NY: Vintage, 2002) and Free Culture: The Nature and Future of
Creativity (Penguin Group USA, 2004). Also James Boyle, Shamans, Software, and Spleens: Law and the
Construction of the Information Society (Cambridge, MA: Harvard University Press, 1996). And also M. Ethan
Katsh, Electronic Media and the Transformation of Law (Oxford: Oxford University Press, 1989).

34
camera, and the phonograph. There are many other technologies that have assisted in
capturing conversation and recording visual and auditory realities, but these five tools
in particular have been selected because of their unique role in fueling copyright law.
These technologies have fostered certain elements of copyright law while also
challenging the law’s application and underlying theory.

This paper makes an expansive argument. It incorporates a broad range of topics in
order to gain insight into how specific formats of information came to be “owned.” It
treats the history of copyright law not an obscure legal endeavor, but instead as the
crystallization of legal policies, technological capabilities, market influences, and social
practices. The history of copyright is the study of how we access and control knowledge.
It links writing and other communication technologies to concepts such as fixity and
individual authorship. It does not begin within the last few decades, or even the last
few centuries. Instead, the history of copyright commences millennia ago, when
humans first began recording speech with the technology of writing. The “ownership”
of ideas emerged with the first attempts to preserve oral communication. The moment
writing turned a fleeting, verbal utterance into a recorded, immutable thing, the seeds
of copyright had been sowed.

35
II. Write or Wrong: Socrates and the displacement of the oral tradition 70

For millennia, humans communicated without any formalized writing systems, be it
hieroglyphic (Egypt: 3200 BCE), logographic (China: 1200 BCE), or alphabetic
(Phoenician: 1050 BCE). 71

Long before writing, there was speech. In fact, many

anthropologists, biologists, and neuroscientists argue that the crucial moment in the
evolution of humankind was the development of oral communication, and it is
precisely the complexity and expressiveness of spoken languages that makes humans “a
unique phenomenon,” an unparalleled marvel “without significant analogue in the
animal world.” 72 Linguist Noam Chomsky points out that the study of human language
“approach[es] what some may call the ‘human essence.’” 73 Some believe that it is
through an examination of shared and personal meanings that one touches upon the
creative power of language that allows humans, more so than any other animal, to craft
a “recourse against the meaningless noise and silence of nature and history.” 74

The esteemed Greek dialoguer Socrates was fully aware of the linguist singularity of
humans in 430 BCE. 75 Often considered the father of philosophy, Socrates engaged in
thoughtful and critical debates with fellow Athenians to collectively mull over the
essence of an idea. In antiquity, thinking was primarily a conversational act; it was
through the exchange of ideas, conveyed orally in debate and discussion, that
knowledge could be gained. Speech was an interactive and fluid medium. It was
70
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flexible and expressive, spontaneous and immediate. As Immanuel Kant would point
out centuries later, true thinking was then “common” thinking, for it involved the aural
reception of ideas and the articulation of one’s own opinion in response. 76

It is hard for us today, so deeply imbedded in the metaphors of the
print world, 77 to imagine what communication is like in a primarily
oral culture. The ancient Greek scholar Eric A. Haverlock argues
that in an oral culture, “relationships between human beings are
governed exclusively by acoustics” and only “supplemented by
visual perceptions of bodily behavior.” 78 In an oral tradition, the
individual lives in an acoustic society, and communication occurs in
an “echo system.” 79 Writing, on the other hand, fixes words as strings of letters,
permanent and immutable. Writing has the power to visually detach the “speaker”
from her words and disengage her as to allow words to exist autonomously. A single
written word becomes isolated from the flow of the spoken tongue, and by virtue of its
discrete visual representation, the word gains recognition as a separate “thing.” 80

TRUTH
The perceived loss of communicative interactivity caused by writing spurred Socrates
to become one of its most vocal critics. His arguments, ironically available to us today
only because of the diligent, written records of his student Plato, convey his unease and
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mistrust for the increasingly popular practice of alphabetic writing. 81 In the dialogue
Phaedrus, Socrates laments,
“Writing is unfortunately like painting; for the creations of the painter have the
attitude of life, and yet if you ask them a question they preserve a solemn
silence…You would imagine that they had intelligence, but if you want to know
anything and put a question to one of them, the speaker always gives one
unvarying answer. And when they have been once written down they are
tumbled about anywhere among those who may or may not understand them,
and know not to whom they should reply, to whom not” 82
Socrates feared that as writing became more commonplace, the clarity and perfection of
oral criticism would be usurped, and that the “propriety and impropriety of writing” 83
would cause ambiguity as to the source of the words. He warned that written words
will be “maltreated or abused, [because] they have no parent to protect them; and they
cannot protect or defend themselves.” In short, he fretted over the “protection of
parentless words.” 84 In a literate culture, any oral exchange, be it a senate debate,
philosophic musings, an epic tale, or a shopping list, could be written down and
preserved indefinitely. Once written down, the texts seem to take on a life of their own.
They exist in many ways separately from their “author,” which is a name given
centuries later to the originator of a certain sequence of written words. As we will see
with subsequent communication technologies such as the phonograph, the detachment
of an expression from its original source becomes increasingly the norm. It is a loss
often nostalgically lamented. Suffice it here to say, however, that the complications,
both legal and social, arising from the separation of an idea from its source may very
well have begun on the written scrolls of ancient Greece. Writing fixed oral
communication. Texts eventually become immutable sources of authorial intent. Yet
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will we find, by looking at the development of other technologies, that writing is really
somewhat “artificial?” A lonely and private substitute for speech? 85

III. Words Apart: The Transition from Oral to Visual Copying

With the advent of phonetic writing, neither the nature of
communication nor the general notion of “words” were transformed
instantaneously.

Rather

than

undergoing

any

mystical

metamorphosis, writing was a process inched forward by slowly
evolving practices and conventions. When the printing press was invented in 1440, the
methods of recording and copying texts, as well as reading them, had changed
dramatically since the Golden Age of Greece. What effect did these evolving practices
have on the ease and speed of copying? On authorship? By expanding on arguments
made primarily by manuscript scholar Paul Saenger, it will be argued that writing
techniques developed in the Middle Ages, particularly word separation and
standardized visual formatting, gave rise to the modern conceptions of the author‐as‐
writer and of individual authorship. 86 The following section explores how the
manuscript age ushered in a new understanding of written texts and made possible
later Romantic claims of individual creativity.

It will highlight specific writing

technologies that helped forge a stronger bond between an individual author and his
text, as well as the tools that encouraged authorial control. Finally, this section will
85
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discuss writing as a means of expressing and distributing political dissent, and the
dangers of efficient copying for the ruling authorities.

First of all, it should be noted that from antiquity to well into the Middle Ages, texts did
not look like texts today. Words were not separated by punctuation and blank spaces;
instead, manuscripttextswerewrittenwithoutspaceslikethis. Such a technique was called
scriptura continua, and for many centuries it was the most prevalent method of writing.
The ancient Greeks were among the first civilizations to use scriptura continua, and their
style was later adopted by the Romans in the second and third centuries CE. 87 Entire
works consisted of streams of letters, unbroken words and clauses flowing in
uninterrupted script. It was up to the reader to decipher breaks in meaning from the
written rivers of speech.
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Reading texts written in such a manner was quite cumbersome. Upon encountering a
text for the first time, one could not readily make out distinct words. Furthermore, it
87

Saenger, 10.
Left: “Greek loan contract from 99 BCE,” posted by F.C.T. Moore, May 5, 2000.
www.hku.hk/caut/corp/contract.jpg. Right: “Excerpt from Virgil, Georgics and Bucolics (The Palatine Virgil)
in Latin, fifth or sixth century,” posted by Library of Congress Vatican Exhibit.
http://www.ibiblio.org/expo/vatican.exhibit/exhibit/a-vatican_lib/Margins_of_past.html
88

40
was incredibly difficult to jump around a text, to skip to certain passages and to find
particular words by vision alone. Instead, readers of scriptura continua tended to read
the text aloud in order to understand it. Confronted with such a text for the first time,
Tim Finbow notes, “the reader suffers a kind of tunnel vision and the eye‐voice span is
eliminated completely, signifying that the reader can no longer ‘prepare’ a passage in
advance in parafoveal or peripheral vision…as the modern reader can.” 89 A reader of
scriptura continua must process each letter sequentially and can not comprehend an
entire word until its decoding is complete. One must decipher words compositely, since
one has to paste together the fragments of a word while reading. 90 For this reason,
reading aloud aided comprehension. Hearing helped retain a word’s fragments until
the reader recognized the word in its entirety. Modern readers, on the other hand, tend
to perceive words by their discrete, visual shapes.

Dom Jean Leclercq affirms the reliance on aurality in earlier writing techniques. He
notes that most mistakes found in copied manuscripts from antiquity and the early
medieval period were due to errors in hearing, and not in vision. 91 The predominance of
aural copying in manuscripts, rather than visual copying, is further confirmed by the
advent of “aerated script.” This technique, which describes the placement of
intertextual spaces not related to grammar or units of meaning, appeared in the early
medieval period. 92 Around that time, texts began to have spacing, but there were not
any rules governing that spacing. Instead, each scribe would “aerate” his text in a
manner he chose, based on his own sense of composition and style. 93 Copies of those
aerated texts would be spaced in turn according the next scribe’s taste. Each new copy
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was aerated in an altogether new manner, with completely different spaces separating
the text. Such practices suggest that scribes did not copy the texts as visual images.
Instead, a scribe transcribed from recitations, either from himself or from another
reader. 94

Over time, however, scribes began to perceive texts as images. A piece of evidence for
this claim is, as Saenger proposes, the increased use of capitalization around the seventh
and eighth century CE. 95 A capitalized letter would not alter a text when read aloud,
but it does make visual information retrieval easier. Also, with the emergence of
alphabetic glossaries in the ninth century, readers could decipher the meaning of words
without phonic clues. 96 They could look up a foreign word alphabetically, without
knowing its context or how to pronounce it. Such alphabetic references were of little use
in scriptura continua. Another new practice included the implementation of page
formatting, schematic diagrams, and color patterns, tools that more of visual, rather
than aural, assistance. 97
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Furthermore, standardization in punctuation, grammar, and orthography not only
helped a reader enter the text at any point without confusion, but they also helped
perceive of words as graphical units. Grammatical refinements in medieval Latin were
targeted at the graphical separation of prepositions and other short words. 98 By the
twelfth century, grammarians had established formalized parts of speech, which helped
to perceive written words as discrete, visual units. 99 While H. J. Chaytor asserts that the
early medieval period was “an age when orthographic standards varied and
grammatical accuracy was not highly esteemed,” 100 Saenger contends that it was not out
of lack of respect for rules that spelling was not formalized. Instead, until the late
Middle Ages, texts were not perceived visually, and so the need for orthographic
standards was therefore not very pronounced. Only with the perception of texts as
images did the need for visual accuracy and consistency arise.

The visual awareness of texts impacted both standards of writing and standards of
reading. Saenger informs us that the advent of word separation and visual copying
paralleled silent reading. The emerging practice of silent reading was observed by Saint
Augustine in the fourth century CE, when he encountered the curious reading habits of
Ambrose, the bishop of Milan:
“When he read, his eyes scanned the page and his heart explored the meaning,
but his voice was silent and his tongue was still…When we came to see him, we
found him reading like this in silence, for he never aloud. We would sit there
quietly, for no one had the heart to disturb him when he was so engrossed in
study…Perhaps he was afraid that, if he read aloud, some obscure passage in the
author he was reading might raise a question in the mind of an attentive listener,
and he would then have to explain the meaning or even discuss some more
difficult points. If he spent his time in this way, he would not manage to read as
much as he wished. Perhaps a more likely reason why he read to himself was
98
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that he needed to spare his voice, which quite easily became hoarse. But
wherever his reason, we may be sure it was a good oneʺ 101

The Bishop of Milan was certainly cutting‐edge, because until the late Middle Ages,
silent reading was quite a rare practice. Eventually, however, silent reading became
more widespread, and libraries became places of silence, where patrons carried out
their readings in private carrels and the mumbling of other visitors became an oft‐
lamented disturbance. 102 Monasteries began to link silent reading to mental prayer, and
they encouraged their monks to live quiet, contemplative lives. 103 Saenger affirms that
by the late Middle Ages, the Latin verb videre, meaning “to see,” became synonymous
for reading. 104 The perception of text, in both reading and writing, had been shifted
from aurality to visuality, from speaking to silence. Word separation and other writing
techniques that emerged in the Middle Ages facilitated this transition. The change was
of great consequence, not only in a grand reordering of the sensorial hierarchy (eyes >
ears), but in the development of copyright law.
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105

IV. The Global Image: Writing Technologies and Copyright

How exactly does the graphical perception of texts relate to copyright? First of all,
visual copying is more accurate than aural copying. Visual short‐term memory retains
original word order more frequently than aural memory. 106 Visual copies are then more
likely to be faithful to their exemplars than ones made by aural transcription. By
imitating word shapes and the spaces between them, scribes can more easily copy a text
without understanding it. They can also copy works in other languages with greater
accuracy. Reading is also improved by the recognition of a word’s “global image.” One
sees a word and immediately registers its meaning from its shape. There is no need to
sound out the whole sequence. The copying process is sped up by visual recognition.
One comprehends the text visually and bypasses the time‐consuming deployment of
the mouth and ears. The elimination of the aural senses saves time in textual
reproductions; it is one less stimulus‐cognition bottleneck in the entire scribal process.
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Particularly significant to the birth of copyright was a growing intimacy of both readers
and writers to written texts. In antiquity and the early Middle Ages, authors composed
texts by dictation. 107 They would speak to a scribe, who would transcribe the
composition in scriptura continua. It was reportedly very difficult, or at least extremely
uncommon, for an author to compose a work and write his words at the same time.
However, dictation did not invite the author to record his intimate feelings. Dictation
did not instill a sense of privacy. There was always a middleman, a scribe, listening in.
Yet when separated writing and other new writing tools became standard, an interest in
autographical composition was ignited, and privacy in writing compositions
emerged. 108

By the twelfth century, authors insisted on writing their own words. Authors developed
an intimacy with their recorded expressions, and “sentiments never before put on
parchment” were finally written. 109 Even erotic poetry found a niche. By writing in
private, and knowing that their readers were also reading in private, authors were able
to “penetrate [their] consciousness” and explore emotions previously unrecorded. 110 No
longer dependent on scribes, authors gained increased control over the final form of
their works. They could oversee their entire compositions, and they could edit their
texts with newly developed tools such as interlinear additions and the caret (^),
developed in the twelfth century. Sidebar and intertextual corrections by the author
quickly became the norm, and few texts escaped the ensuing “marginal mayhem.” 111
For the first time, authorial manuscripts became a genre of literary evidence. 112 Authors
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were finally writing their own words, a practice nearly unheard of before the era of
word separation. By the time the first illustration of an author portrayed as a scribe
appeared in the eleventh century, 113 the concept of an author‐as‐a‐writer had been
solidified.

114

A final tool that helped link writing to individual authorship appeared in the fifteenth
century with improvements to handwriting styles. 115

Gothic script had gained

popularity as a fluid and legible font. It made writing, ergonomically speaking, more of
an intellectual pursuit than a laborious one. It was easier and more comfortable to write.
Gothic script flowed and was not as cumbersome as previous styles. Illustrations of
authors depicted them, for the first time, writing in relaxed positions. 116 Now more than
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ever, authors were freed of scribal middlemen. They could record intimate thoughts
and ideas in privacy and without hassle. By the fourteenth century, the verb scribere
took on connotations beyond “to write”; it became synonymous with “to compose.” 117

To conclude, the advent of word separation and Gothic script helped make texts in
Latin more accessible, legible, and easier to copy. These tools also enabled the same
improvements for texts written in the vernacular. 118 Local languages could be conveyed
as efficiently as Latin. Individual opinions, from scholars, aristocrats, and laymen, could
be written and read comfortably and privately. The improved tools for writing and
copying, as well as the practice of silent and private reading, invited further individual
readings and individual writings.

119

Privacy, individuality, and even secrecy, had

become entwined in textual composition, its interpretation, and its reproduction. As far
as copyright is concerned, the shift from orality to visuality in texts made possible a
sense of literary privacy and individual authorship. It paved the way for the Romantic
ideal of individual creativity, and it gave validity to the link between a single author
and a textual composition.

The next crucial technology in copyright’s history, the printing press, did not so much
alter the manner in which texts were perceived, but drastically affected the speed,
efficiency, and reliability of producing and reproducing them. Communication’s new
form, the printed word, would become a dangerous medium of subversion and
resistance to authority, be it religious or secular. Martin Luther was but one person to
realize the power of this individualism. Sixteenth‐century England also wrestled with
individuality, one that expressed itself in printed political dissent. Tensions flared
among printed individual opinions, inciting the enthroned political powers and
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involving the businessmen controlling the printing houses. The vulnerable English
Crown was a major force in endorsing the first “copyrights,” the binding licenses whose
necessity was spurred, in part, by the potency of separated words, written and read
silently and in private.

Chapter two

49
I. Mechanically Reproduced Words: The Birth of Copyright

In the era of the manuscript, the scribe’s role had been one of preservation and
dissemination. Their task was key to the continuation of knowledge, to the access of
information, and to book production, sometimes for a profit, sometimes for a higher
calling. In the Middle Ages, there was no legal protection for the content of a work. The
words expressed within a work had no legal regulation against copying. Property‐like
rights to textual content remained, in fact, a foreign concept for many centuries. Instead,
acts such as copying a text were more often seen as acts of faith and reverence. 120 As
Moses Hadas observes, “To copy and circulate another man’s book might be regarded
as a meritorious action in the age of manuscript; in the age of print, such action results
in law suits and damages.” 121

How then did copying another person’s words come to signify a criminal act? Since the
invention of writing, “unauthorized” copies had been ubiquitous. However, not only
were attitudes towards the preservation and protection of individual authorship
different in earlier times, but also the means of producing the copies as well. Hand
copying, even when accelerated by word separation, visual reading, and Gothic script,
was still a labor‐intensive process. It was not an incredibly viable business to copy
works by hand. The printing press changed all that. With the invention of Gutenberg’s
movable type, it was increasingly profitable to sell copies of textual works. Copying
became lucrative. Due to the advent of printing, production costs decreased and labor
in the book publishing industry became more specialized and efficient. 122
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With rising profits also came rising measures to protect them. In sixteenth century
England, where the story of modern copyright really takes off, there had never been an
explicit link between authorship and ownership. 123 There was, on the other hand, a
large economic and political stake in controlling the book market. Copyright emerged
in a coalescence of cheaper book production, growing private readership, and increased
political vulnerability due to printed dissent. The first English printing monopolies
were formed in the wake of King Henry VII’s death, when his successors dedicated
themselves to controlling the press. 124 The new monarchs turned to London’s guild of
printers and publishers, the Worshipful Company of Stationers and Newspaper Makers,
to aid them in print censorship.

At the time, the Stationers’ Company clearly controlled the printing presses of
England.

125

Formed from a guild of medieval craftsmen including scriveners,

illustrators, retailers, and book binders, the Stationers’ Company had become a
powerful force in English trade since the invention of the printing press. 126 Any printer
wishing to print a book had to either obtain a royal grant or hold a printing patent
issued by the guild. 127 With growing control over printing patents, the Stationers
received a Royal Charter in 1557 with the agreement that the Stationers would use their
power to prevent the publication of “seditious, heretical, and schismatic” material. 128
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The guild consented to task as censors for the monarchs. Their reward? Perpetual,
exclusive printing rights endorsed by the Crown.

The Stationers, after all, were businessmen. They saw censorship as a means to their
ends. With the governmental protection of their exclusive printing rights, the Stationers
regulated book monopolies amongst themselves. 129 To secure printing rights, the
Stationers’ Company required that the title of a work be registered with them, for a fee.
Entry in the Register helped the Stationers keep track of the printed material under their
control. The Register systematically organized all the “Copies” cleared to print. 130 A
“Copy” at this time was a specific version of text prepared for printing. Therefore, a
Copy of the King James Bible would be a particular set of sheets, which actually may
contain discrepancies when compared with another pritner’s Copy. An individual
Stationer would register his Copy, and afterwards the Stationer would gain the
exclusive rights to print it. 131 A registered Copy signified the Stationer’s investment in a
work, and his claim to protect it. 132 Alexandra Halasz explains that while it was legally
acceptable to print texts not entered in the Register, it was not permissible to print
someone else’s “Copy.” 133

Around 1560, however, John Feather reports that the first fines against the printing of
“other mens copyes” were recorded.

134

Here, Feather contends, the English had a

concept of copyright in all but name. Interestingly, however, the means by which a
Stationer initially acquired the Copy, or manuscript, were irrelevant. Registration was
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purely a publishing concern. 135 Exclusive printing rights were not about defending the
“sweat of the writer’s brow.” Instead, copyright was about the manufacture and sale of
books. 136 Writers were not members of the guild; legally speaking, their role in the
printing and publication machine was negligible. More pragmatically, singling out an
individual author of a work was not realistic nor a particularly advantageous
undertaking. As historian Adrian Johns informs us, in the mid‐sixteenth century
English print shops, “isolating a consistent, identifiable, and immutable element
attributable to the individual author would [have been] virtually impossible.” 137 A text
was simply not perceived as a sacrosanct work of “authorship.” Stationers and every
other person working in printing houses readily and frequently edited or altered texts.
Johns explains that, “a priori, virtually any element in a work might or might not be the
Stationer’s responsibility, in virtually any field of writing.” 138 For printed works,
authorship, if it were applied at all, could be attributed to a various number of
individuals and groups. A book was the sum efforts of the writer, the compositor, the
proofreader, the printer, the binder, and the Stationer, and many others. 139 In sixteenth‐
century England, the “author” was a cog in a publication machine.

For this reason among others, the stationers’ copyright was distinct from the founding
principles of American copyright. The stationers’ copyright was devoid of any sense of
authors’ rights. 140 Only Stationers could file for a stationers’ copyright; it was solely a
publishers’ right. Furthermore, the stationers’ copyright was perpetual. Its duration was
not limited. All published works were under copyright protection indefinitely, which
meant that there was no concept of the public domain, no space into which books
returned to once their copyrights expired.
135
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The stationers’ copyright was clearly about exclusive rights to printing and publishing.
Anyone could buy a printed book, and copy it all by hand without any legal penalty.
Copyright was not about “copying,” per se. Simply put, “copy” was then a noun, and
not a verb. 141 Copyrights in sixteenth‐century England were strictly about the legal
control of certain titles cleared to print. They were about maintaining a booksellers’
monopoly for the members of the Stationers’ Company. They were about upholding an
agreement with the Crown to act as an instrument of censorship. The rights of authors
and the rights of readers were non‐existent in this prototype regulation of text. The
obligation of publishers to return their material to the public domain was preposterous.
In short, the forces behind the stationers’ copyright were radically different than the
principles that propelled American copyright. But why did copyright law change? How
did the tradition of exclusive printing rights for publishers transform into an author’s
right? And a user’s right?

II. The Invention of Modern Authorship: A Twist in the Kaleidoscope
In the aftermath of the Revolution of 1688, English lawmakers became openly critical of
the monarchal censorship apparatus, which had been administered by the Stationers’
Company and facilitated by its copyrights. 142 In 1695, Parliament ruled that the printing
monopoly served only the commercial ends of the Stationers. The Stationers’ response
to this ruling was quite strategic. Instead of defending their publishing rights, a cause
which had been lacking public support, the Stationers instead called for the
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endorsement “authors’ rights.”

143

They appealed to the public’s empathy for the

embittered, impoverished, disenfranchised author, who depended on copyrights to
make his living. Authorship, not “publisher‐ship,” became the rallying call in the legal
battle to preserve copyright. The Stationers reasoned, quite accurately, that if the
copyright structure were retained, regardless of the initial recipients, their own profits
would go unscathed. Even if Parliament decided that copyrights were vested in authors,
the booksellers would not be threatened. The poor authors would be trapped in devil’s
circle. They would be forced to assign their copyrights to the Stationers, because no
bookseller would publish their works without control of the copyright, and in order to
claim copyright in the first place, the authors needed a printed book. 144

Parliament was convinced by the call for authors’ rights. In 1710 they passed the Statute
of Anne, which today is understood as the direct predecessor of American copyright
law. 145 Explicitly, the Statute of Anne seemed to provide an author’s copyright. It was
deemed “an Act for the encouragement of Learning, by vesting the copies of printed
books in the authors or purchasers of such copies, during the time therein
mentioned.” 146 By state‐granted statute, authors were given ownership in their copies.
The government vested the rights in copies of printed books firstly to authors, secondly
to purchasers. Furthermore, the Statute bound copyrights to the lives of authors. If an
author passed away before his copyright expired, then the work would fall into the
public domain. It did not recycle back into the booksellers’ property list. 147 However,
regardless of this caveat, the Statute of Anne benefited the booksellers far more than
authors, just as the Stationers had planned. 148 Authors were indeed trapped into
143
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transferring their copyrights to publishers in order to be paid, since the prerequisite for
a copyright was still the existence of a printed book.

So in effect, the Statute of Anne did not completely free authors from the intermediary
control of the Stationers’ Company. Yet the statute remains significant because it
refocused the rhetoric of copyrights. For the first time, the law referred to the rights of
authors over publishers. The Statute of Anne enabled copyrights to be legally available
to anyone; it did not endorse copyrights as instruments of censorship. 149 Furthermore,
the Statute shifted the principles of copyright away from publishers and towards
authors and the public at large. Patterson and Lindberg argue that the Statute of Anne
gave rise to the public domain. 150 For example, the act called for the creation of a new
work of authorship in order to obtain copyright. This provision prevented publishers
from reclaiming existing works. In addition, the Statute of Anne limited the term of
copyright to fourteen years, which was drastically different from the perpetual rights of
the stationers’ copyright. Finally, it restricted exclusive rights to only the right to print,
publish, or vend a work. These measures checked the control of copyright owners and
favored less monopolistic rights to works.

In sum, the Statute of Anne pioneered a radically new approach to the ownership of a
printed text, one concerned primarily with the rights of authors and the public than
with booksellers. It can then be argued that the printing press was a monumental force
in the legal and social sanctioning of individual creativity and authorial control. Over
the course of many years, as social practices, legal regulations, and advancements in
printing technology evolved, a new concept of authorship and textual ownership
emerged which was dramatically different than in the Middle Ages. Authors of the
print age became legally recognized as the rightful attorneys of their textual work, and
149
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they thereby gained prominence and sway in the system of book production and
reproduction. They rose to a position of influence that was incomparable to prior modes
of writing.

However, the invention of the printing press did not abruptly or instantaneously alter
the manner in which readers, authors, and publishers perceived and produced texts.
Media theorist Marshall McLuhan has suggested that the impact of the printing press
was primarily the reordering of the sensory hierarchy, from orality to visuality. He
argues that the printed word constituted a “twist for the kaleidoscope of the entire
sensorium,” an acceleration in the displacement of oral culture by a visual one. 151
Printed text, he posits, mediated a mode of reading favoring vision rather than hearing.
While this is true to some extent, we have seen that it was not the nature of the printed
word alone that shaped the paradigms of “the typographic man.” Instead, a confluence
of social, political, and economic factors washed away the forms of medieval writing
and authorship. The print era coupled authorship to ownership, and individual writers
to legal rights in printed texts. It was not the “nature” of printed words that caused the
England to re‐evaluate the general perception of texts. Instead, the cost of book
production and reproduction, the vulnerability of monarchs, the appeasement of
booksellers, the sensitivity of authors, and the consignment of texts together with the
printing press transformed writing, authorship, creativity, and ownership. Seen in such
a light, Socrates was correct when he claimed that the invention of writing would lead
to debates over “parentless words.” The capabilities of technologies, coupled with
various social practices, ushered in the institution of copyright. The rights to print,
publish, and vend a particular text arose in response to writing tools and a range of
norms. The print era, and its legal codification of texts and authors, triggered a new
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phase in human communication, one in which access to recorded thoughts and
information could be more acutely regulated and controlled.

III. What’s in a word?

Ever since the first tablets in alphabetic code, writing had been moving steadily towards
improved legibility, reproducibility, and editability. Each tool and development
encouraged readers and writers to perceive words and letters as separate and integral
units. Texts were once unbroken streams of letters, an entire narrative running in the
flow of scriptura continua. As words became separated in script, they gained recognition
as thing in‐and‐of‐themselves, as discrete visual objects. With the development of word
separation and other improvements in writing technologies, authors intensified their
sense of intimacy, entitlement, control, and ownership in their words.

In a manner beyond statutory copyrights, the printing press strengthened the bond
between an author and his words. The printing press helped foster an author’s
attachment to the content of his work, rather than its particular medium. With
mechanically reproduced text, an author’s intimacy with his work became solely an
intimacy with his words, the work’s literary content, and not to the comparably
insignificant printed copy or iteration. Authorship in the print age diminished the value
of writing, the craftsmanship and mechanical particulars of codifying a text, and instead
glorified the composition, the unique assemblage of words. This shift reaches its climax
in the digital age, when the literary arrangement, or composition, becomes the most
valued good, rather than any particular hardcopy.
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In the print age, a scribe is seen retrospectively as a laborer, a precursor to the printer. A
scribe merely copy words, the artistic creations of others. In the print age, the author is
the source of creativity. The author assembles the words, the sentences, the entire text,
and it is this assemblage that is the commodity. The rest of the printing process is
mechanized. Only the initial composition is of value. Apart from this authorial
composition, book production can be carried out by machine, or by unskilled laborers.
In the print age and in the digital age, it is not the particular manner in which a work is
embodied, i.e. italicized, bold, lower case, Times New Roman, Garamond, parchment,
or papyrus, but the words themselves, in their Platonic otherworldliness, that is of
value.
Shall I compare thee to a summer’s
day?

Shall I compare thee to a summer’s
day?

Shall I compare thee to a
summer’s day?

Shall I compare thee to a summer’ s

Shall I compare thee to a
summer’s day?

SHALL I COMPARE THEE TO A
SUMMER’S DAY?

day?

Today, it is the author’s “metaphysical” composition, not the embodied writing, that
copyright protects. If a reader changes the font of a text and copies it, then we
understand that the work is essentially the same. It is still made up of the same words;
the difference in its visual display is purely superficial. This was not the case in the
Middle Ages. Each copy, each new rendition, was a new work of “authorship.” The
process of copying was bound to the creation of art just as it was to art’s replication and
dissemination. The scribe was as much an “author” as any initial writer; they were the
gates through which words passed, through which compositions were given their body
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and made permanent. In the age of print, however, the scribe does not hold the same
place of reverence.

Today we have developed a sense of eternal and indivisible intimacy that links an
author and his words. This intimacy has been paramount to copyright debates. It
extends authorial control beyond the particular embodiment of a text, i.e. the written
words on that piece of paper and in that book and glorifies instead a metaphysical
composition, which resides in an indeterminable place wrapped in an eternal embrace
with its author. “Fixity” and “tangibility” are indeed slippery conditions of copyright.
While the digital age today faces a host of ambiguities stemming from these key
copyright concepts, the print age too wrestled with its share of philosophical debates.
Well before the anonymity of the internet, judges in eighteenth‐century England
contested the origins of originality, the attributes of authorship, and, as highlighted in a
forty‐year‐long court battle, the source of authorial control. English booksellers, reeling
from the repercussions of the Statute of Anne, instigated a battle to secure perpetual,
rather than limited, copyrights. Their arguments, some of which still resonate in courts
today, call into question the source of authorial sanctions and the justifications of an
author’s control in texts.

IV. The Battle of the Booksellers: Common vs. Statutory Law
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In 1731 in the wake of the Statute of Anne a forty‐year
court campaign known as the Battle of the Booksellers
gathered force in England. Ultimately, this debate
secured the rights of authors in their works by
definitively establishing them as the creators of their
texts and thereby the rightful owners of copyright. The
bone of contention was, however, not whether authors
legally had exclusive rights in their works (this was
already declared in the Statute of Anne), but whether
common law, as opposed to statutory law, granted such
rights. 152

The difference between the two interpretations was, and still is, significant. If England
preserved the Statute, then copyright would remain an exclusive right to print, publish,
and vend a work, but it would hinge upon the publication of that work. In other words,
a work would first have to be published in order to earn the exclusive right to publish it.
This statutory copyright was seen as a temporary, limited, and state‐granted monopoly,
and it could be held by either the author, the publisher, or any other assignee or
purchaser. On the other hand, if England decided in favor of a common law copyright,
then it would mean that authors held property in their work before publication. This
decision would imply a “natural right” of an author in their creation, an indivisible and
undeniable entitlement to the work by virtue its creation. Authors could control a text
exclusively before it was published. With common law copyright, exclusive rights
would be considered inherent to the process of authorship. 153
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Patterson and Lindberg contend that the reason for the enduring court debate arises
from the fact that the term “copyright” had come to confuse two opposing theories, a
conflagration of authorship and authorization. 154 A common law interpretation would
mean that copyright is a natural right of an author and inherent in the process of
creation. It would ratify the claim of exclusivity based upon an intimate bond between
author and text at the point of creation. It is an understanding of copyright hinging
upon authorship. It would require only the creation of a work to gain copyright control.
A statutory law interpretation, on the other hand, is external to authorial creation.
Statutory copyright is authorized by the state; the government concedes legal rights to an
author in response to the existence of a creative work. Any observance of authors’ rights
is dependent on the authorization of the state. Therefore, the key moment in statutory
law is after the publication of a work. Rights are transferred not by merit of creation, but
a posteriori, after publication. Common law copyright is different in this regard, since it
is determined by authorship, rather than authorization. It does not require publication.

The English courts were unable to disentangle these two theories. 155 Unfortunately, the
scope of this paper is too limited to incorporate more technical reasons for the impasse,
but suffice it here to say that the Battle of the Booksellers ended inconclusively. After
forty years in court, ending in 1774, it was still unclear whether statutory law could or
should supersede common law. Ultimately, it was concluded that the creation of a work
was legally necessary for copyright, but, until the U.S. Copyright Act of 1976, it was not a
sufficient condition. 156
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V.

g{x cÜÉzÜxáá VÄtâáxM
The Constitution of the
United States

When the Battle of the Booksellers drew to a close in England, a few ex‐Englishmen in
wigs gathered in Philadelphia to sign the Constitution of the United States. 157 The
delegates of the Constitutional Convention had quite a task at hand. In drafting their
revolutionary document, they were framing the future of an entire country. At the time,
the United States was a burgeoning coalition of colonies, each colony with its own laws
regulating its populace. Copyright and other affiliated printing, publishing, and
bookselling laws were among the many regulations that varied drastically from colony
to colony. Virginia, for example, did not even allowed printing until 1730. 158 One of the
many tasks of the Constitution was to create a federal copyright system that would
function uniformly nation‐wide. 159
In the final draft signed on September 17, 1787, the United States Constitution included
its own version of the English Statute of Anne. Heralded by copyright historians as the
direct predecessor of American copyright, the Statute of Anne lent its phrasing and its
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intention to U.S. Article I, Section 8, Clause 8. 160 The English Statute, an “act for the
encouragement of Learning,” struck a cord with the Founding Fathers, and by
borrowing the English sentiment, the “Progress Clause” was written into the
Constitution:
“The Congress shall have Power…To promote the Progress of Science and useful
Arts, by securing for limited Tımes to Authors and Inventors the exclusive Right
to their respective Writings and Discoveries.”
Worth mentioning, however, is that by designing the Progress Clause to mirror the
Statute of Anne, the United States also propagated the English convolution of the term
“copyright.” Patterson and Lindberg inform us that as was the case in England at the
time, American copyright confused the dual theories of authorization and authorship.
American copyright referred to both a state‐granted right and the natural right.

What accounts for the perpetuated misunderstanding? Patterson and Lindberg
maintain that the American Founding Fathers misread the context of the English
debates. When the Battle of the Booksellers concluded in 1774, the House of Lords ruled
in favor of authors’ rights, a position favoring the “natural right” understanding of
copyright. Patterson and Lindberg argue that this stance is demonstrated by the lack of
recognition of a publisher’s right. The Americans had picked up the rhetoric of author’s
rights, but they reinserted it into the language of English statutory law. The Americans
thereby took a common law concept, the author’s natural right to his work, and
combined it with a statutory mandate, as articulated in the Progress Clause. Note that in
Article 1, Section 8, Clause 8 there is no mention of either a publisher’s right nor the
rights of purchasers or new assignees. The Progress Clause empowered Congress to
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grant state‐based, limited monopolies to authors; however, it endorsed exclusive rights
of an author to his work prior to publication. 161

However, on a final note, it must be recognized that the intended, initial policy of
American copyright, as described by its founders, was understood as a law balancing
public and private interests. It was understood as a bargain in which the public
tolerated a limited printing monopoly so that authors could promote the arts and
sciences through their writings. 162 American copyright was seen primarily as a legal
balance that progressed knowledge through limited, state‐granted rights for authors.
The term of protection was limited because Congress needed to ensure that after a
certain period, the public could freely access the writings. 163 Because of copyright’s
built‐in expiration, the Progress Clause fostered the public domain, in which all
previously protected materials were re‐printable by anyone. As Lawrence Lessig
reminds us, the American Founding Fathers intended for Congress to “take back the
rights that it [had] granted and set the ‘creative property’ free to the public domain”
after a limited time. 164 For this reason, once a term of copyright had expired, “Congress
[did] not have any obligation to pay ‘just compensation’ for this taking.” 165 It was then
understood that a work returned to the public domain, even though the author had
created it. The limitation of copyright’s term justified the rationale that through creation,
an author necessarily used material in the public domain, but that the authors should be
encouraged and rewarded for their contributions insofar as they promoted knowledge
and progressed the arts and sciences.

Chapter three
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I.

The Author of a Photo? Oh my!

From a statutory law perspective, copyright was a bargain between authors and the
public. On the one hand, authors composed their work using elements from the public
domain (language, shared myths, symbols, facts, etc.), and the public, on the other hand,
tolerated a limited printing monopoly. Statutory copyright was a state‐granted,
economic incentive for authors, with the built‐in assurance that their works eventually
would fall back into the public domain. With statutory law, publication was an essential
step in securing copyrights. In American in the early nineteenth‐century, “publication”
entailed a normative process of printing, binding, marketing, and distribution. 166
Publishing a text implied making a text available to the public by entering it into a
market. Published texts were bought and sold so that their content would theoretically
be available to the community at large, regardless of whether the texts were expensive
or limited in edition. Publication ensured that a work would be circulated, and that its
content, while under a limited copyright monopoly, was still available to the public. As
mentioned previously, publication justified statutory copyrights because it helped strike
a balance between authors and the public.

Common law copyright, however, did not strike this balance. Exclusive rights were
granted at the moment of creation, as inherent to the creative process. There were no
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legal mechanisms of common law guaranteeing that authored works would return to
the public domain. Since common law copyrights were not state‐granted rights, authors
held no obligation to the public. There was no balance between authors‘ limited
monopolies and public interest, since common law copyright did not require
publication.

As it has been argued, the Progress Clause in the United States convoluted these two
separate perspectives on copyright. By not explicitly separating statutory and common
law, Congress created a backdoor through which copyright could potentially be gained
without meeting the criterion of publication. Authors could justly claim exclusive rights
without publishing their works. In the early nineteenth century, however, this loophole
meant very little. Printed publication was, at the time, the only real efficient venue for
reproducing and distributing authored works. There was no other means available that
would quickly and cheaply reproduce a work for the market. The printing press was it.

For this reason, when Congress amended copyright protection in 1802 to include
“designs, engravings, and etchings,” 167 there was no dramatic break in copyright law.
At the time, these visual formats were produced solely by hand or by printing press, the
latter being the most efficient. In 1802, reproducing designs, engravings, and etchings
was often analogous to reproducing printed text. 168 A more perplexing expansion to
copyright, however, occurred in 1865 when Congress voted to include photographs
166
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under copyright’s protection. At first glance, it seems quite logical to extend copyright
to photographs, especially when we consider the final product: a visual image. Seen in
this manner, photography was merely a technological improvement to engraving or
etching an image. The end product in both cases was a graphical illustration.
Furthermore, text was also being copied primarily as an image, which only
strengthened the analogy for copyrights in photography as in print.

The real difference in the inclusion of photography was not the final product of the
process, a visual image, but rather the process of creation and what it entailed for the
criterion of publication and the concept of authorship. For this reason, the inclusion of
photography was a radical change to copyright law. Technologically, it circumvented
the standard publication process. Photography reduced the role of the printer and
publisher in creation of a replicable image. Developing images from negatives did not
necessarily involve a printing press. One could quickly and cheaply copy a
photographic image without relying on a more elaborate and established system of
print publication.

Furthermore, the role of the photographer, now turned “author,” was determined in
great part by technology and by social practices surrounding photography. The
question of authorship became increasingly complex as technologies and social
practices evolved in the photographic era. The ownership of images was, and still is, a
troubling question for lawyers, businesses, and artists. The following section explores
how the nature of photographic technology challenged copyright law and how the
modern camera tested the law and general conceptions of art. The story of image‐
making and image‐fixing is as long as the story of language, but for the sake of brevity,
the narrative will begin in the 1830s, when two Frenchmen first attempted to etch a
copy of the visual world onto a chemical plate.
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II. Images Taken Lightly: the Dawn of Photography

In January of 1839 Louis‐Jaques Mande Daguerre formally announced at the French
Academy of Science and Academy of Fine Arts the invention of photography. To an
eager audience, he described his process of “fixing” an image onto a light‐sensitive
silver plate. The final product, named a daguerreotype after its inventor, was in effect
an “image etched by nothing more than the sun, a primitive camera, and a few
chemicals.” 169 Building upon the work of his collaborator Joseph Nicephore‐Niepce,
Daguerre had developed a method of directing rays of light through a narrow lens of a
camera obscura, literally “dark room,” which then struck a photosensitive plate coated in
silver iodine. When the plate was treated with proper chemicals after a lengthy
exposure, it would reveal a bright, amalgam image. The image on the plate mimicked
the pattern of light intensities caused by rays that had found their way through the
camera’s lens, and, in effect, it produced a “copy” of the visible world. 170

Interestingly, Niepce had begun experiments on the camera obscura because he had no
skills with a “pencil, stylus, or drawing.” 171 He wanted to develop a means by which he
could record a visual image accurately and directly from nature, a method that would
not “leave the haplessly untalented person out the process.” 172 His plan was to design
“some sort of mechanical device between nature and the finished image,” in other
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words, a technological mediator. 173 Niepce struck upon a popular desire. When
Daguerre announced the photographic process in 1839, the public’s interest was ignited.
By the 1840s it was clear that the demand for capturing and fixing visual reality was
immense. With several improvements implemented by American innovators reducing
exposure time to less than a minute, the market for photographic portraiture and travel
scenes boomed.

As Niepce described it, the system for making photographs drew upon the “catalytic
properties of light—simple, direct sunlight” in order to “scratch the lines into what is
now known as photosensitive material.” 174 As the name implies, photography (Greek for
“writing with light”) was initially the chemical etching, or writing, of an image. At the
time, photography required much know‐how and patience from photographers. They
were required to prepare plates and chemical solutions, set up the studio, design proper
lighting, and expose and develop the daguerreotype. For several decades, photography
was an extremely involved and laborious process. In fact, the work was so demanding
that studios often employed numerous assistants, all of whom contributed to producing
the final image. In the United States, many of the premier studios were spaces of intense
collaboration, or more correctly, of finely divided labor. These studios and their
multiple photographers posed an interesting question to the concept of individual
authorship. By examining the details of one such operation in the United States, it is
hoped to bring the authorial complexities of fixing photographic images into sharper
focus.

III. Negatives :: Copies and Photojournalism in the Civil War
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Until the second half of the nineteenth‐century, the only commercially viable means of
producing photographic images were either daguerreotype or a technique called
tintype, both of which resulted in single‐copy, direct‐positive pictures. 175 In other words,
those early photographs were one‐of‐a‐kind and irreproducible. Similar to a Polaroid
photograph today, daguerreotypes and tintypes were permanently attached to their
supports and were unable to be copied directly and repeatedly. As Douglas Collins
points out, the only way to reproduce a daguerreotype was to daguerreotype it. 176 And
copying in such a fashion resulted in drastic loss in image quality. Degradation in
image quality meant, as Michael Keaton in the film Multiplicity quipped, that “a copy
of a copy [was] not as sharp.” 177

The technical limitations on copying photographs were significant. For the majority of
photographs before the late nineteenth‐century, there are no negatives. The negative‐to‐
positive process was first developed by William Henry Fox Talbot in England, and
although he succeeded in patenting the procedure for fixing negatives in 1839, his
method never got off the ground financially. His process was ingenious, however, since
it enabled a photographer to develop his image as many times as he desired. From one
single negative, infinitely many copies were possible. Every copy would be identical
and without deterioration in image quality. The implications for copyright issues are
not hard to imagine. If a single set of negatives could reproduce an unlimited number of
identical copies, and there was a demonstrated market for these images, then measures
to extend copyright protection to photographs is perfectly reasonable.

Yet nineteenth‐century photographers carried out many practices that did not make the
case for individual authorship so black and white. Consider, for example, the renowned
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Civil War photographer Matthew Brady, the father of photojournalism and a pivotal
figure in securing copyright in photographs. Brady’s career in particular highlights the
ambiguity of authorship claims in nineteenth‐century photography. His work illustrates
the complexities of copyrights in photographs and the pitfalls of misattribution,
including the blurry “intellectual property” lines of artistic collections.

In 1855 Brady got his first toehold in the nascent business of photography when he
opened a daguerreotype studio specializing in portraits. Over the span of his career, he
captured the likes of Andrew Jackson, John Quincy Adams, Dolly Madison, and
Abraham Lincoln, whose photograph “by Brady” later became the model for the image
on the five‐dollar bill. 178 Yet for all of Brady’s repute, not all of the portraits in his studio
were created by him. He frequently borrowed or purchased painted portraits from
other artists, photographed them, and sold the prints with his name on them. 179 He also
employed quite a few assistants in his studio, and once his terminally poor eyesight
grew worse, his assistants took over even more of the portraiture. By 1860, Brady hardly
did any of the studio work himself, yet all of the prints produced there were attributed
to him. Inside the studio, he was not the person pressing the buttons or preparing the
chemicals. Instead, “he was the manager; he was the director.” 180
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In his career, Brady succeeded in building a strong reputation as well as an extensive
portrait collection. But his contribution to photography did not end with head shots and
family memorabilia. When the Civil War broke out in 1861, Brady realized there was
new territory to capture: the battlefield’s front lines. He rallied together a staff of twenty
photographers and sent them to barracks, hospitals, small towns, factories, and
battlefields across the country in order to document the war and sell the photographs to
news agencies and curious individuals. While Brady himself did not suffer the
discomforts and dangers of war photojournalism, neither by lugging heavy equipment,
developing negatives amidst gunfire, venturing across battlefields, nor living amongst
the wounded, he attributed almost all photographs produced by his staff to himself.181
In fact, Brady explicitly refused to give credit to the individual photographers in his
employ. 182 Reportedly, Brady also acquired prints and negatives from his colleagues,
copied them, and sold them under his name. 183
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Despite his distance from the actual image‐making process, Brady made a habit of
publicizing photographs of himself standing at various battlefields, camera in tow. 184
His image as a wartime photographer gained much currency with the press, and its
ubiquity and popularity only reinforced the public’s appreciation for his photographic
endeavors. In addition, Brady’s collection of Civil War photographs continue to grow as
he purchased, copied, and printed works by his employees, colleagues, and even
competitors. Yet he persisted in attributing almost all of the works to himself. 185
However, when the market for wartime photos dwindled towards the end of the Civil
War, Brady was forced to file for bankruptcy. No longer able to pay for the storage of
his prints, he sold them all at a public auction to the War Department for $2, 840. 186

Brady’s

prominence

and

his

unfortunate bankruptcy seemed to
have moved Congress, if indirectly,
into

action.

While

no

concrete

lobbying evidence on the behalf of
Brady has been uncovered (at least
for this paper), it seems more than
mere

coincidence

that

prompted

Congress to amend copyright law in
1865, one year after Brady’s public decline. The new amendment called for copyright
protection to include “photographs and negatives thereof…upon the same condition as
to authors of prints and engravings,” 187 although commercial photography had been a
viable business since at least 1850, and the possibility for creating photographic images
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had been around since the late 1830s. Why was the protection of photographs not raised
earlier? 188

It seems reasonable to infer that Brady’s case, among those of his contemporaries, must
have influenced Congress in some degree. The public’s reception of photography had
changed since its invention. By the end of the Civil War, photography had gained
increasing recognition as an art form. It created impressive and dramatic images, such
as the ones commissioned by Brady, which were emotionally and ascetically compelling
in the eyes of the public and lawmakers. Furthermore, photography had become a
booming industry, made all the more lucrative as fixing and copying images had
become increasingly more affordable. In addition, the photographic process had
become technically easier and more portable than ever before. In Brady’s case, his
images had become iconic. He had developed photography as a form of journalism, he
built public prominence, and through his entrepreneurial efforts, he had helped build a
national treasure, the graphical record of one of America’s more heartbreaking dramas.
He also had many high‐powered friends in the government, who are never to be
underestimated 189 After all, he brokered $25,000 from Congress in 1875 in compensation
for the purchase of his collection in 1864. 190

When examined more closely, Brady’s contribution to the American people was then
not so much one of individual authorship, but instead an investment of time and money
in amassing and copying images made by others. His greatest work was, in fact, a
collection of “plagiarized” photographs. It seems ironic that a significant impetus for
the expansion of copyright was an assortment of misappropriated works. Certainly
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establishing copyright in photographs enabled extorted photographers such as Brady’s
staff members to fight for rights in pictures they shot. Yet photographic copyright also
raises more abstruse questions. For instance, what right does one have in a photograph
of a photograph? Brady, after all, was able to exercise exclusive rights in images that he
had ripped from other photographers. Such behavior seems contrary to the grand
intention of copyright. Ambiguity and inadequacy in the law might have here
encouraged unfairness and disenfranchisement.

Furthermore, the law appears increasingly problematic when one looks closer at the
inner workings of a photography studio in the nineteenth‐century. In many ways, the
photography studio resembles a sixteenth‐century English print shop, where labor is
divided along the whole production line. The final product, be it book or photo, is a
collaboration of many hands and many machines. In studio portraiture like Brady’s, for
example, assistants prepared chemicals, laid out film, arranged lighting, positioned the
subject, exposed the plate, etc. At the end of the day, which person (or machine) is the
“author” of the photograph? One of them? All of them? None of them? Can it be said
that “natural rights” are vested in equal amounts to all involved parties? What role
could a director or coordinator like Brady play in claiming authorial rights? Most of the
time, he was not present in the room, or even in the same city, when images were
“fixed.” But is he, or anyone, entitled to protection in works that they commissioned?

76
IV. The Creativity Criterion

Although the Copyright Act was revised in 1865 to included photographs, not everyone
was convinced that photographs were “authored” works in the same manner as texts.
In 1884 a case on the constitutionality of copyrights in photographs finally reached the
Supreme Court in Barrow‐Giles Lithographic Co. v. Sarony. 191 The case pitted portraiture
photographer Napoleon Sarony against a printing
company

that

had

reproduced

and

sold

85,000

unauthorized copies of Sarony’s photograph of Oscar
Wilde. 192 The question of authorship in a photograph was
highly contested. The case hinged on an interpretation of
originality and creativity in photography, attributes that
the

public

at

large

had

been

hesitant

to

grant

photographers. Photographers’ work was commonly seen
as the product of mechanized chemical processes, a feat
hardly worth the protection of authorial rights. After all,
George Eastman had boosted of his Kodak camera, “You
press the button, and we’ll do the rest.” 193

Ultimately, the Supreme Court ruled against Sarony’s claim to copyright because the
photograph consisted of images, and not words. The Justices concluded that a
photograph could not be “Writing” as the Constitution had intended it. 194 Burrows‐
Giles had argued that “A photograph being a reproduction on paper of the exact
features of some natural object or of some person, is not a writing of which the producer
191
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is the author.” 195 Yet this justification troubled some of the judges. Justice Samuel Miller
in particular expressed his unease at deeming all photography as non‐authored
creations:
“But it is said that an engraving, a painting, a print, does embody the intellectual
conception of its author, in which there is novelty, invention, originality, and
therefore comes within the purpose of the Constitution in securing its exclusive use
or sale to its author, while the photograph is the mere mechanical reproduction of
the physical features or outlines of some object animate or inanimate, and involves
no originality of thought or any novelty in the intellectual operation connected with
its visible reproduction in the shape of a picture. …

For all the improvements in this machinery, and in the materials, the remainder of
the process is merely mechanical, with no place for novelty, invention or originality.
It is simply the manual operation, by the use of these instruments and preparations,
of transferring to the plate the visible representation of some existing object, the
accuracy of this representation being its highest merit. This may be true in regard to
the ordinary production of a photograph, and, further, that in such case a copyright
is no protection. On the question as thus stated we decide nothing.”
However, Justice Miller interpreted Sarony’s work differently than a mere point‐and‐
click photochemical product. Sarony had made the photograph,
“entirely from his own original mental conception, to which he gave visible form by
posing said Oscar Wilde in front of the camera, selecting and arranging the costume,
draperies, and other various accessories in said photograph, arranging the subject so
as to present graceful outlines, arranging and disposing the light and shade,
suggesting and evoking the desired expression, and from such disposition,
arrangement, or representation, made entirely by the plaintiff, he produced the
picture in suit.” 196
With such a distinction between everyday snapshots and more “artistic” scenes, Justice
Miller succeeded in instating a “creativity criterion” for copyright. 197 A mechanized,
chemical product could be considered a work of originality and authorship so long as
one discerned artistic merit in the image. An idea of authorship could be transposed on
195
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photographs, and although it was governed by the arbitrary criterion of artistic merit,
photographs could be protected under copyright.

Lastly, it is important to note that the addition of photography under copyright’s
umbrella eroded the traditional copyright criterion of publication. While written works
still had to pass through the gatekeepers of publishing intermediaries, photographic
images did not require publishing middlemen before receiving copyright protection.
Although a photographer had to complete several registration steps, copyright was
theoretically available to any photograph. The mere existence of a photograph could
justify a copyright claim, while written works had to be published and thereby made
accessible to the public by being placed in a market. Because the publication criterion
was being diminished by photography, the initial intention of American copyright was
also being challenged. The founders intended for copyright to promote knowledge
through the improvement and circulation of various writings, and this approach hinged
on the development and protection of the public domain and public access to the
protected materials. However, if photographs could by‐pass traditional publication
measures, then there was no assurance that the works would be shared with the public.
In other words, if a photograph was not published, then it might never enter the market,
where it would be available to the public, even though the copyright holder could still
enjoy control of the copyright. The erosion of the publication criterion reached its
climax in 1976 with the abolishment of any registration requirements for copyrightable
works. Yet before that, the dissolution of the publication criterion incurred another
wrinkle with the invention of the phonograph and the ability to record sound.
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Chapter four

I.

The invention of the phonograph

The Progress Clause in the United States Constitution not only proclaimed the
protection of author’s and their writings, but it also called for the protection of
inventors and their inventions in order to “promote the useful arts.” During the
nineteenth‐century, the United States was an innovation epicenter. By the mid‐1800s,
roughly 15,000 patents were granted annually, and the number increased exponentially
after that. 198 In 1877 the U.S. Patent Office was quite busy processing several blueprints
and applications from Thomas A. Edison, when his lab in Menlo Park struck upon
another groundbreaking technology. While photographers across the nation were fixing
light onto photosensitive plates, Edison was busy developing a machine to fix sound.
The phonograph, initially, was to be a device to aid the deaf. A man hard of hearing
himself, Edison had envisioned a tool that would by means of a stylus and mechanical
indentations “store up and reproduce the human voice perfectly.” 199 He combined the
widely distributed technologies of the telephone and the telegraph to create a means of
indenting auditory signals onto a tin foil sheet wrapped around a cylinder. The goal
was to create a sort of visual Morse code, a machine that could make sound legible
though the indention of electric impulses, or code. The term phonograph well described
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the machine’s method: it stemmed from the Greek phone, meaning sound or voice and –
graphe referring to writing. The machine was, quite simply, a sound writer.

It should be noted, however, that the history of sound recording technologies did not
begin with Edison’s famous invention. An earlier attempt in 1859 by the French
librarian and typesetter Leon Scott resulted in a machine known as the phonoautograph.
Using a similar method as the phonograph, Scott described the phonoautograph as a
device that could “record the human voice and make vocal sounds visible to the eye” 200
by tracing the vibrations of sound onto paper. Another Frenchman named Charles Cros
also developed a version of the phonoautograph which would record sound onto a disc.
He reported his invention in 1877, the same year as Edison announced the phonograph,
but Cros did not build a model to demonstrate his invention. 201

Thomas Edison was then the first inventor to develop a financially successful sound‐
writing machine. Interestingly, Edison intended for his phonograph to be used as a tool
to aid speech and vocal communication, and not to play
musical records. He referred to his device as a “talking
machine,” and he outlined the possible uses of the
phonograph as follows:
“for taking diction, for taking testimony in court,
for reporting speeches, for the reproduction of
vocal music, for teaching languages, for
correspondence, for civil and military orders, for
the distribution of songs of great singers, sermons
and speeches, the words of great men and
women.” 202
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Clearly, Edison believed that his machine would extend and improve verbal
communication. He did not even mention the recording of musical instruments. Instead,
Edison focused on the reproduction of the human voice. His sound‐writing device
further materialized spoken exchanges, since the phonograph would give the human
voice, in all of its capacity, visual representation. With the phonograph, voice could be
recorded and preserved indefinitely. Phonorecords became reifications of orality, in a
manner even more pronounced than linguistic writing. As Scientific American noted
upon reviewing the phonograph, “Speech has become, as it were, immortal.” 203

Furthermore, the invention of the phonograph was monumental not only in its ability to
record sound, but also because it altered the public’s perception of originality. This term,
in the context of sound recordings, does not refer to the uniqueness and creativity of an
individual author, as in printed works, but instead the term originality in sound
recording connotes a quality of sound that is “authentic” to the original source of the
sound. In other words, if a singer were to record herself performing a song, one could
play that record, and depending on its fidelity to the original source, one could evaluate
the quality of the machine and the recording. It will be argued, however, that the
technical capability to record sound necessarily preceded the concept of originality and
authenticity. Only insofar as it is possible to make a record, i.e. a copy of an auditory
signal, can we entertain the concept of an “original source.” Before sound recording
technologies, which made possible the comparison of a copy to an original performance,
the terms originality and authenticity held no weight. Only in reaction to the ability to
make a copy can “originality” be deployed, or even conceived. 204
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Lastly, this chapter will argue that the technology of sound recording is in many ways
analogous to writing. While writing must be decoded by readers of the language in
which the writing is written, sound recordings too depend upon specialized readers to
interpret the code. Unlike linguistic writing, however, sound recordings are usually
readable only by machines programmed to understand the encoding specific to that
technology. A phonograph will play a phonograph record, a CD player a CD. Therefore,
the ability to “read” a sound recording hinges upon the technical capabilities of that
specific playing device. In this manner, copyright cases surrounding the protection of
sound recordings pose provoking questions as to the material that copyright may
protect. Ultimately, the invention of the phonograph challenged the concept of writing
in protected works. It also prompted the questions, who may control musical
compositions, now that they are no longer just printed but recorded as well? Is it
constitutional to allow copyright to protect “original” performances?

II.

Victor Records and the Creation of a Music Industry

As sound recording historian Evan Eisenberg points out, before the advent of records,
nobody ever talked about a music industry. 205 Yet in the span of a decade, the sales of
records per year increased from 4 million (1899) to over 27 million (1909). 206 The
affordability of phonographs contributed greatly to the boom. By the turn of the century,
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a new Edison machine cost less than $40, a price many middle‐class families could
afford. 207 Edison’s models alone, however, did not create the turn‐of‐the‐century sound
recording market. Instead, Edison’s monopoly in talking machines received stark
competition beginning in 1893, when the German immigrant Emilie Berliner teamed up
with Levi Montross to produce a cheaper, more reliable player, the gramophone. An
improvement on the cumbersome Edisonian cylinders, Berliner’s recordings were
captured on single‐sided 7” disks. This new format proved to have a clear commercial
advantage over the cylinders; they were easier to mass produce, store, and transport. 208
In 1901 Berliner joined Eldridge Johnson to form the Victor Talking Machine Company,
and with their superior machines, cheaper production methods, and a clever marketing
campaign, they came to dominant the market for sound recordings.

In addition to technical innovation, the Victor Talking Machine Co. also pioneered new
advertising and marketing strategies. One such idea was the introduction of the “Red
Seal” label, which targeted Russian aristocracy with exorbitant prices and elite
listings. 209 The company charged significantly more for its select line, but the wealthy
happily paid for the privilege. Alan Koenigsberg reports that over 131, 000, 000 red‐
label records were sold up through 1942, 210 over a hundred times more than the total
number of records sold in 1909. Victor Talking Machine Co. was also responsible for
creating one of the most memorable advertising symbols of the twentieth century,
Nipper, the loyal dog who listens faithfully to a recording of his dead master’s voice. 211
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The charming canine not only won the hearts of
buyers, but it also underscored a deeper objective of
the sound recording industry: to convince people of
the records’ so‐called sound fidelity. The innocent and
trusting manner in which Nipper attends to the voice
of his old, dead master suggests that the reproduced
sound

emitting

from

the

player

is

somehow

indistinguishable from his mater’s real voice. The ad implies that the Victor record
achieves perfect fidelity, or faithfulness, to the original sound. For the music industry,
sound fidelity referred to the quality of a recording as it compared to an “authentic” or
“live” performance. In this instance, the master’s real voice is the authentic performance.
The recording is then the copy of that original source. Nipper, the loyal companion,
demonstrates the marketing gimmick of the music industry; the poor mutt can not tell
the difference between the recording, a copy, and his master, the original.

Jonathan Sterne in The Audible Past criticizes the opposition of a recorded copy and an
original. He claims that the concept of an “original” source is valid only in reaction to
the technical possibility of reproduction. Without the technology of sound reproduction,
Sterne argues, “the copies do not exist, but then, neither would the originals.” 212 The
concept of originality in sound reproduction is preceded by the possibility of making a
copy. Otherwise, it would not be possible to make the comparison between an authentic,
original performance and a recorded copy of it. Walter Benjamin constructs a similar
argument in regards to mechanically reproduced visual works. 213 He claims that the
concept of authenticity is only plausible when it is technically possible to reproduce the
object and thereby dissolve the object’s authenticity. The loss of a work’s “aura” is only
212
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conceivable after the technical capability to copy a work. Sterne makes the same
argument for recorded sound. Before the invention of the phonograph, before the
master’s voice could be recorded, there was no way to lose a performance’s authenticity.
With the invention of sound recording technologies, however, it became possible to
compare what one hears on a record to what one hears in “real life.” In this manner,
sound reproduction antecedes the concept of originality.

In a later twist of marketing logic, the music industry created the category “live music”
in the 1950’s. Sarah Thornton describes the term has having “positive valuation,” for it
“soaked up the aesthetic and ethical connotations of life‐versus‐death, human‐versus‐
mechanical, creative‐versus‐imitative.” 214 It was implemented to give primacy to live,
unrecorded music by implying that recorded music was somehow dead, mechanical,
and not real. Such distinctions underscore the idea that by recording sound there is a
loss of authenticity, a “loss of being,” 215 that is somehow artificial and undesirable. Just
as mechanical copies of visual art are perceived as “debasements of the originals,” so
too were phonorecords considered as being of inferior quality to their original
sources. 216

The Victor Talking Machine Co., however, spun the dichotomy between original source
and a copy to its marketing advantage. The company inverted the audience’s
anticipation of lost authenticity and asserted instead that Victor records defied the
inevitable quality debasement in copies. According to the record makers, Victor records
were of such pristine fidelity that a listener would unable to distinguish between a
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recorded copy and the “real thing.” This advertisement illustrates a recurring Victor
slogan. 217 It depicts the noted opera singer Geraldine Farrar and a Victor 7” single‐sided
record. The tagline claims, “Both are Farrar.” The ad
contends that the woman, the original performer of the
sound, and the shellac disc are equals. Playing a Victor
record in your living room, the ad implies, evokes the
same listening experience as hearing Geraldine Farrar
sing in person. Victor Records endorses the belief that
both

recorded

copies

and

“live

music”

are

indistinguishable from one another, so long as the
recording technology and playback technology is of a
high caliber.

Interestingly, however, for anyone familiar with the sound quality of old records, such
claims were simply not true. To listen to an old phonograph, one must ignore the very
invasive noise of the machine itself. By no stretch of the imagination is a phonograph a
“vanished mediator” 218 ; that is, a phonograph is neither inaudible nor invisible. To
listen to playback on one of those talking machines, and believe that it is truly the
“original” source, one would have to pretend away incredibly loud background noise
and a large, clunky piece of equipment. The inevitable mediation of sound recording
technology is inescapable so long as the sound is being played from a copy. No matter
how precise or finely‐tuned audio equipment becomes, a recording can never be
identical to a “live performance,” insofar as live‐ness is defined by the lack of
technological mediation.
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Instead, it must be recognized that all sound recording technologies operate by means
of transduction. 219 That is, all sound recording devices receive a signal from a source, and
then they must convert it into a different type of signal, or code. In the case of
phonographs, the code is physical indentations on a cylinder. On a CD, it is grooves
burned onto a disc by a laser. Transduction converts audible phenomena into code, in
manner similar to writing. While many languages are recorded by written phonetic
alphabets, sound recording technology translates audio stimuli into similar “written”
codes. The question, however, is whether these machine‐readable codes can be
protected in the same manner as human‐readable codes. If copyright law is determined
to protect “writings,” does such protection extend to modes of writing beyond human
readability?

III. Sing Sing: Copyright and the Right to First Recording

The question of copyright protection in machine‐readable “writings” was the concern of
the 1908 Supreme Court case, White‐Smith Music Publishing Company vs. Apollo Company.
In this case, the plaintiff claimed that the defendant was making “perforated music
rolls” of the plaintiff’s copyrighted songs. 220 Perforated music rolls were used at the
time in automated piano players, and the rolls themselves were strips of paper will
rows of holes and indentations. The Supreme Court observed that the perforated music
rolls had no visible markings common to printed sheet music, which had been
protected by copyright since 1831. Since the music rolls did not display any staffs, lines,
clefs, notes, or rests as in printed sheet music, the Supreme Court ruled that they were a
“mechanical invention made for the sole purpose of performing tunes mechanically
219
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upon a musical instrument,” 221 and therefore not infringing copies. The Court decided
that machine‐readable writings were not protected by copyright law. 222 The justices
explained their ruling as follows:
The plaintiffs are entitled to copyright in three sheets of music. What does
this mean? It means that they have exclusive right of printing or otherwise
multiplying copies of those sheets of music, i.e. of the bars, notes, and
other printed words and signs on these sheets. But the plaintiffs have no
exclusive right to the production of the sounds indicated by or on those
sheets of music; nor to the performance in private of the music indicated
by such sheets; nor to any mechanism for the production of such sounds
or music.
The defendants have taken those sheets of music and have prepared from
them sheets of paper with perforations in them, and these perforated
sheets, when put into and used with properly constructed machines or
instruments, will produce or enable the machines or instruments to
produce the music indicated on the plaintiff’s sheets. In this sense the
defendant’s perforated rolls have been copies from the plaintiff’s sheets.
But is this the kind of copying which is prohibited by the copyright act; or
rather is the perforated sheet made as above mentioned a copy of the
sheet music from which it is made? Is it a copy at all? Is it a copy within
the meaning of the copyright act? A sheet of music is treated in the
copyright act as if it were a book or sheet of letter press. Any mode of
copying such a thing, whether by printing, writing, photography, or by
some other method not yet invented, would no doubt be copying. So,
perhaps, might a perforated sheet of paper to be sung or played from in
the same way as sheets of music are sung or played from. But to play an
instrument from a sheet of music which appears to the eye is one thing; to
play an instrument with a perforated sheet which itself forms part of the
mechanism which produces the music is quite another thing. 223
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The court’s ruling on the nature of mechanical “copies” was foreshadowed by a similar
case, Stein vs. Rosey in 1901. In this decision, the indentations on the wax cylinders of
phonographs were determined not to be infringements of copyrighted sheet music. 224
While the courts made strong arguments to dissimilarities of printed sheet music and
machine‐code, such mechanical recordings did, however, have effect on the sale of
music. Until the Copyright Act of 1909, innumerable records were made from musical
compositions without any compensation to the copyright owner. A senator from South
Dakota summarized growing empathy for the “losers” in the music industry:
“Imagine the injustice of the thing. A composer writes a song or an opera. A
publisher buys at great expense the rights to the same and copyrights it. Along come
the phonographic companies and companies who cut music rolls and deliberately
steal the work of the brain of the composer and publisher without any regard for
[their] rights. 225
On the other hand, the producers of music rolls argued that “it is perfectly
demonstrable that the introduction of automatic music players has not deprived any
composer of anything he had before their introduction.” 226 They insisted that their
recordings increased sheet music sales. Eventually, however, the imbalance led to a
large‐scale revision of copyright law in 1909.

The Copyright Revision Act of 1909 was a significant change to previous copyright
legislation. First of all, it created a compulsory license for musical recordings, which
provided composers the right to the first mechanical recording of their compositions.
The intention was simple. Congress wanted “to give the composer an adequate return
for the value of his composition.” 227 So with the compulsory license for musical
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recordings, the owner of a musical composition copyright had the right to make the first
mechanical recording, after which any third party could record the composition by
paying a minimal fee to the owner at a price set by Congress. So while the Act of 1909
installed protective measures against the abuse of a composer’s work, copyright still did
not extend to the content, or the particular recording, encoded on the phonorecords.
The protection of recorded content would have to wait until 1976.

The Copyright Act of 1909 was significant in one final factor. It inserted a very
provocative term into Section 1(a): explicitly, the right to copy. Previously, Congress
had granted authors of written works only “the sole right and liberty of printing,
reprinting, publishing, and vending.” 228 With the 1909 revision, however, the terms
were expanded to include the exclusive right “to…copy…the copyrighted work.” 229
“Copy,” Patterson and Lindberg note, had previously only referred to visual works of
art, specifically in the rights of an author to “engrave, etch, work, copy, print, publish,
or import” their visual work. 230 Yet in 1909 Congress applied the term “copy,” as a verb,
to printed written works. Patterson and Lindberg contend that Congress made the
insertion “unwittingly.” 231 Since the days of the Stationers in England, “copy” in the
context of printed works referred only to a physical copy, a printed manuscript. As far
as printed works were concerned, it exclusively connoted a noun. After the Revision
Act of 1909, however, the term “copy” became increasingly generic, and ultimately it
took on an extended connotation of a verb. 232 At the turn of the twentieth century, in the
same act that created a compulsory license for musical recordings, the right to “copy” a
printed work was instated for the first time, with wide‐scale consequences for future
uses.
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Conclusion

In a summary of the Digital Millennium Copyright Act of 1998 (DMCA) provided by
the United States Copyright Office, the term “copying” is used as shorthand for the
following exclusive rights reserved for a copyright holder:
1) to reproduce the copyrighted work in copies or phonorecords;
2) to prepare derivative works based upon the copyrighted work;
3) to distribute copies or phonorecords of the copyrighted work to the public by
sale or other transfer of ownership, or by rental, lease, or lending;
4) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and motion pictures and other audiovisual works, to perform the
copyrighted work publicly;
5) in the case of literary, musical, dramatic, and choreographic works,
pantomimes, and pictorial, graphic, or sculptural works, including the individual
images of a motion picture or other audiovisual work, to display the copyrighted
work publicly; and
6) in the case of sound recordings, to perform the copyrighted work publicly by
means of a digital audio transmission. 233
In other words, “copying” has become a blanket term for a whole range of uses, some of
which intuitively may not seem deserving of the title. Beyond the oversimplification of
exclusive rights, the DMCA has also caused quite a commotion by prohibiting the
circumvention of any technological measures to protect a copyright holder’s work. That
means, in most situations, it is illegal to hack, foil, frustrate, impede, or obstruct any
copyright holder’s technological measures preventing unauthorized “copying.” It is
also illegal to tamper with the integrity of copyright management systems. i.e. the tools
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to help copyright holders trace usage information about their works. Copyright law has
indeed come a long way since the initial Progress Clause. Not only has the duration and
scope of copyright been significantly extended, but the very means by which authorized
uses are defined, monitored, and regulated.

Now certainly it is the task of the law to adapt to new, emerging technologies. The law
is not literally carved in stone, as it once was for King Hammurabi of Babylon. Instead,
the law is an editable platform that is constantly modified to fit current circumstances.
The law can and should be revised to reflect the demands of all users, both content
producers and content consumers. Yet it should not neglect the principles upon which it
was founded, namely as “an Act of the Encouragement of Learning.“ 234 Does the
current version of copyright law uphold this promise? If not, how can we improve it?
How can we draft a law the both evolves with new technologies while still maintaining
its kernel intention?

Before proposing some modern‐day solutions, let us recall several key concepts of
copyright, originality, authorship, and fixity, among others. The goal of this paper was to
challenge the very terms that constitute copyright today by placing them in a context of
technological development. How have technologies defined these concepts? How have
they defied them? An important lesson from this endeavor is that a technology does not
by its mere existence cause a radical new “paradigm shift.” Instead, each technology
operates in a range of fields, legal, social, political, economic, and so forth, which all
play a part in shaping and regulating that technology. Conversely, those fields are also
influenced by technology. Copyright law is bound to the technologies that prompted
the law, and copyright also facilitated their development. A comprehensive list of all
such technologies is, however, overwhelming, if at all possible to assemble. This paper
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has opted to draft a shortlist. The phonetic alphabet, word separation, the photographic
camera, and the phonograph were the final contestants. While this list is by no means
exhaustive, it illustrates several pivotal moments in the development of copyright, and
it also provides a lens through which we can analyze the genealogies of certain crucial
concepts. This method could be applied to many other technologies, such as the
photocopier, the fax machine, the word processor, and, quite significantly, the internet.

This account, however, begins with the phonetic alphabet. The ability to record
language, to preserve words once transient, was a monumental step on the way to
exclusive protection of texts. Without writing, it would not be possible to record a word

in visual code.

“Fox,” when spoken, would mean

and not “f‐o‐x.”

Writing gave language “tangibility,” or at least the sense that a word exists beyond its
initial verbal utterance. Writing furthermore created the possibility of divorcing an
expression from idea, a word from its antecedent. The policy of copyright is to protect
the expression of an idea, and not the idea itself. Without writing, would it have been
possible to conceive of this distinction? At the very least, without writing, it may not
have been possible to have “parentless words,” orphaned expressions whose “authors”
may not be around to defend them.

Phonetic writing did not, however, alter the perception of words immediately upon its
first implementation. Instead, over a long period of time, writing technologies
developed to encourage the understanding of words as discrete, visual units. Word
separation in manuscript texts was key in this transition. By visually separating units of
meaning, individual words became distinct. They became entities, things, objects. The
bond a writer had to these written objects intensified as technologies of writing
234
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improved. Gothic script, with its fluidity and legibility, encouraged the composers of
works to write their own words. Authors no longer relied on scribes to write their
compositions. Furthermore, reassured by the advent of silent, private reading, authors
expressed deeper, more personal sentiments. And readers in turn interpreted these texts
with increased individualism.

By the end of the Middle Ages, the role of the scribe had dissolved from its once
necessary and venerated position as the curator of texts to a mere copyist. Authors were
writing their own works, and with the invention of the printing press, the scribe’s niche
had become all but obsolete. In sixteenth‐century England the reproduction of a text
was still an extremely collaborative process. It called upon publishers, compositors,
proofreaders, pressmen, binders, and many other hands to produce a printed text. As
far as printing books was concerned, the role of the author‐turned‐writer was minor
indeed. The overseers of the printing industry, on the other hand, were quite powerful.
In 1557 the Stationers’ Company was granted a Royal Charter, which endorsed their
printing monopolies in order to help the Crown combat censorship. As a registry for the
Stationers’ “rights to copies” developed, so did the complexities of protecting texts, for
one Stationer could have registered a “copy” of, say, the King James Bible, and another
Stationer could register another copy of essential the same text. In fact, a “right to copy”
referred to the printing right of specific sheets of texts, and not necessarily to the
composition in that text, and certainly not the verb “copy” in a broader sense. It was
strictly reserved for printing Copies.

The passing of the first copyright act, the Statute of Anne in 1710, marks the legal,
political, and social shift away from treating “rights to copies” as a stationers’ right and
instead vesting rights in authors. This refocused rhetoric was carried across the Atlantic
to the United States, into whose Constitution a “plagiarized” version of the Statute of
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Anne was written. As a consequence of authors’ increasing rights in their works, a new
emphasis was placed on the composition, or content, of a text, rather than its material
manifestation. That is, the content of a literary work became the valued commodity,
rather than the particular copy in which it was embodied. Increasingly, an author’s
“original” or “uncorrupted” message became esteemed, and the interference of other
writers or editors was understood as detracting from the sublimity of the individual’s
expression. The literary world, and by extension the bookselling world, came to
appreciate pure, unadulterated composition, as epitomized by Romantic artists. Writing
came to direct connected an individual’s thoughts, and copyright law endorsed this
intimacy, described poetically as “Wordsworth’s ‘spontaneous overflow’, Keats’
‘troops’ of thoughts, De Quincey’s ‘unpremeditated torrents’, Scott’s ‘something
separate from the volition’, Byron’s ‘license’, and Shelly’s ‘undisciplined overflowing of
the soul.’” 235

Interestingly, the next major revision to American copyright law did not call for the
protection of similarly individualistic content. Instead, copyright protection was
extended to include photography, initially a very collaborative medium. Ironically, the
conventions of early photography studios were divorced from the assumed primacy of
an individual author. As Matthew Brady’s Civil War photographs demonstrate,
authorial attribution in early photography was fluid and abstruse. It was not simply of
matter of he‐who‐presses‐the‐button‐owns‐the‐image. So what was the justification of
extending copyright law to a mechanized, chemical process? The courts were not
convinced that photographs were analogous to writing. Yet they were hesitant to instill
a “creativity criterion” that would distinguish photographs worthy of copyright
protection apart from the low‐brow masses. Dissatisfied with that option, they decided
to protect photographs under the same conditions as other printed works. The product
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of redirected light beams onto photosensitive plates could be protected in the same way
as other forms of authorial writing.

Copyright’s next significant challenge came in the form of the phonograph. For the first
time in history, it was possible to capture sound visually by transcribing it into code.
With sound recording, auditory events could be recorded, they could be owned, and
they could even have authors. Yet the courts were unsure if they should make the
analogy linking machine‐readable works to human‐readable ones. The mechanical
indentations on phonorecords were not at all legible in the manner that printed sheet
music was. Should copyright protect these coded performances? Ultimately, the right to
the first musical recording was granted to the compositions’ copyright holder in 1909.
The sound recordings themselves, however, were not protected until 1976. The
invention of sound recording technologies did, on the other hand, create the conception
of a “live performance.” Until the phonograph made possible the recording of an
auditory event, all performances were live. Only as a consequence of the comparison
between a recorded copy and its “original source” did the duality of originality vs.
reproduction in auditory events arise.

The road to current copyright law is long indeed. There are certainly significant
milestones that had to be overlooked, both leading to the phonograph and following its
invention. Regrettably, this paper could not tackle them all. Instead, the goal of this
paper is to conjure a fresh look at a host of technologies and the law that came to
regulate their products. It is also hoped that this paper will inform discussion in
contemporary copyright debates, which are of extreme importance. Over the last two
decades, the copyright industry has grown more than twice as fast as the rest of the U.S.
economy. In 2001 copyrighted content accounted for over 5% of the U.S. Gross

235

Zachary Leader, Revision and Romantic Authorship (NY: Oxford University Press, 1996), 2

97
Domestic Product ($535 billion). 236 Film, music, television programs, software, books,
and the other forms of media comprise some of the U.S.’s largest exports. The stakes
today in “intellectual property” are indeed high. However, if we are to understand
current practices and policies, and if we are to think intelligently about viable solutions
for future media and uses, then we deserve a critical examination of the legal and social
conditions that define copyright’s terms.

So what does copyright look like today? To create an object qualified for copyright
protection, an author must merge two essential elements‐‐an original work and tangible
object—through fixation. 237 Various technologies made this “fixation” possible. The
phonograph fixed sound, and the photograph fixed images. Did writing fix language?
When we think about digital media, it is harder to substantiate this condition of fixation.
Digital content is more editable, more fluid, more ephemeral than any other
copyrighted medium. Is it even tangible? And how should copyright law handle a work
composed by multiple authors? Collaboration will continue to become increasingly
prevalent in the digital age. Is copyright law ready to moderate this ensuing
entanglement of attribution? Do we want it to?

A model that the “author” of this paper endorses is a commons‐based, peer‐production
approach

to

copyright.

Rather

than

risking

complication

and

potential

disenfranchisement for authors and users alike, a model of self‐regulation in “works of
authorship” should be endorsed. By adapting the ethos of the copyleft movement, an
author can release their work under the protection of copyright, with the catch that any
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derivative work must share the same conditions of the licensed work. So for instance a
writer can offer a story to the public, and anyone is free to use it, for commercial or non‐
commercial purposes, per preference of the author. The only requirement is that the
new work must bear a similar or identical license and that the initial author is attributed
in the new work. If the new user does not fulfill these requirements, then it is a violation
of the initial author’s copyright.

This clever system was developed in the mid‐1980s by software engineer Richard
Stallman. He called it the GNU Project, which is a recursive acronym for “GNU’s not
Unix,” an allusion to the software he was trying to distinguish his project from. His
philosophy inspired the free/open source software movement, which in turn inspired
Lawrence Lessig, a professor at Stanford Law. Lessig extended the copyleft ethos to
other copyrighted works, and in 2001 he founded Creative Commons to oversee
licensing and to encourage “free culture.”

The free culture that Creative Commons endorses is not a free‐for‐all, in a pillaging and
plundering sense. It does not abolish copyright. Instead, it is an approach to authorship
that promotes collaboration, rather than exclusion. Instead of locking down a work for a
hundred‐plus years, a period well beyond the “shelf‐life” of most authored creations,
Creative Commons allows authors to tailor the terms of their copyright to meet their
needs while still encouraging a culture of sharing and participation. Depending on the
license, users can edit, modify, adapt, re‐record, publicly display, broadcast, and yes,
even copy, an author’s work. Attribution is a must, and violations of an author’s terms
can be taken to court.

The internet, as with many other technologies, has challenged copyright law. Yet unlike
its predecessors, the internet promises to be a watershed technology to a new form of

99
copyright. It may even abolish the tradition altogether. In the meantime, it should be
reiterated that the law is not carved in stone. It is also not programmed in immutable
code. The law instead works in response to pressures by users, from all ends of the
spectrum. Social practices influence laws. Had photographers not developed norms of
attribution in their works, or if the music industry had not made a profit off of
perforated piano rolls, then who is to say that copyright would look the same today? As
it will likely remain for a while, the rights to works are granted to the “authors” of those
works. And these authors can decide, do I wish to encourage the public domain? Do I
wish to add to our cultural supply? Or would I prefer more exclusive rights? The choice
lies in those to whom the rights have been vested. But they should ask themselves
whether their own work could have benefited from broader access or more material to
remix. Was their work really original, a masterpiece out of thin air, or was it creative,
the skilled editing of other people’s ideas? And only when they think that they can
answer that question truthfully, should they decide on the copyright license that will
regulate their work.
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